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Employees and CBD

• Cannabis is a plant that contains more than 80 biologically active chemical
compounds.

• It is generically referred to as marijuana and is a member of the hemp
family of plants.

• The most commonly known compounds in marijuana are THC and CBD.

• The term “hemp” generally refers to cannabis that contains less than 0.3%
THC.



Employees and CBD

• THC is the main psychoactive component of cannabis.

• When a person uses THC, that chemical attaches to receptors throughout
the brain and body, and interferes with how their functions are regulated.

• THC impacts reaction time, disrupts memory, causes anxiety, and affects
judgment. THC also affects parts of the brain that make a person feel good,
giving the user the “high” associated with the substance.

• CBD impacts other receptors, but does not create a “high.” Its medical
impact on body receptors is not clear.



Employees and CBD

•Controlled Substances Act

• Makes it a felony to knowingly or intentionally
manufacture, distribute, dispense or possess with intent to
manufacture, distribute or dispense a controlled substance
listed in Schedule 1 with a number of exceptions.
Marijuana is currently listed as a Schedule 1 controlled
substance. 21 U.S.C. s. 841.



Employees and CBD

• The Agriculture Improvement Act of 2018 (2018 Farm Bill) 

• Changed federal law relating to the production and marketing of hemp,
which is defined as cannabis and its derivatives with less than 0.3% on a dry
weight basis delta-9-tetrahydrocannabinol (THC).

• CBD that contains less than 0.3% THC on a dry weight basis is no longer a
controlled substance under federal law provided that certain other
conditions are met (FDA approval process). Agriculture Improvement Act of
2018, Pub. L. No. 115-334, 132 Stat. 4490 (2018).



Employees and CBD

• United States Food & Drug Administration

• FDA Regulation of Cannabis and Cannabis-derived Products: Questions and Answers,
available at https://www.fda.gov/news-events/public-health-focus/fda-regulation-
cannabis-and-cannabis-derived-products-questions-and-answers (last updated April
2, 2019).

• FDA has only approved one CBD product for medical purposes.

• The FDA is not regulating the production or marketing of CBD products.

• The FDA has not authorized the sale of CBD products for medical purposes or as
dietary supplements.

https://www.fda.gov/news-events/public-health-focus/fda-regulation-cannabis-and-cannabis-derived-products-questions-and-answers


Employees and CBD

• Wisconsin – Lydia’s Law 

• The prior version of the statute makes possession of CBD legal in Wisconsin
if the person has a certification from a physician that the CBD is to treat a
medical condition, the certification was issued no more than one year
before the possession, and the certification has not expired.

• A “certification” is defined as a letter or other official document issued by a
licensed physician that contains the name, address and telephone number
of the physician; the name and address of the patient who is issued the
letter or document; and the date on which the letter or document is issued.
Wis. Stat. s. 961.32



Employees and CBD

•Wisconsin Industrial Hemp 

• In 2017, Wisconsin enacted legislation that created a state
“industrial hemp” program to be administered by the
Department of Agriculture, Trade, and Consumer
Protection. The legislation defined “industrial hemp” to
include CBD that contains a THC concentration of 0.3% or
less. 2017 Wis. Act 100.



Employees and CBD

• In May 2018, Wisconsin Attorney General Brad Schimel
issued a statement indicating that “products made from
industrial hemp, including CBD, are lawful.”

• Wisconsin Dep’t of Justice, AG Schimel and Stakeholders
Resolve Questions Surrounding DATCP Industrial Hemp
Research Pilot Program (May 10, 2018), available at
https://www.doj.state.wi.us/sites/default/files/news-
media/5.10.18_CBD.pdf

https://www.doj.state.wi.us/sites/default/files/news-media/5.10.18_CBD.pdf


Employees and CBD

•2019 Wisconsin Act 68 (eff. 11/28/2020)

• Hemp production regulations in Wisconsin now track with
the federal Farm Bill and provide greater control over the
quality of hemp products.

• CBD with no more than .3% THC is no longer a controlled
substance under state law.



Employees and CBD

•2019 Wisconsin Act 68 (eff. 11/28/2020)

• Individuals may now possess and use CBD products without a
medical certification if the CBD contains no more than .3% THC.

• It is not a crime to possess CBD products with more .3% THC if
the individual has a reasonable belief that the CBD does not
contain more than .3% THC and the CBD product actually
contains no more than 1% THC.



Employees and CBD

• Omnibus Transportation Employee Testing Act of 1991

• Requires drug and alcohol testing for those who hold
commercial driver’s licenses, including pre-employment and
random testing, under regulations promulgated by the U.S.
Department of Transportation (DOT).

• The screening level for marijuana metabolites is 50 ng/mL and
the confirmation level is 15 ng/mL.



Employees and CBD

• The tests for marijuana and its metabolites do not identify
what substance caused a positive result and, therefore,
cannot inform an employer as to whether the result was
caused by use of hemp-based CBD products, which can
have low amounts of THC, or marijuana.

• The science is unclear as to whether use of CBD can give
rise to a positive THC finding on a drug test. Some studies
suggest that an employee would have to consume above
1000-2000 mg of CBD to test positive.



Employees and CBD

• THC remains in a person’s system for a period of time and the
detection window can vary based on a number of factors,
including a person’s weight and frequency of use.

• Given the unregulated nature of CBD products, even a product
supported by medical certification may contain THC in excess of
the legal limits and result in a positive drug test. A recent study
found that of 84 CBD products bought online, more than a quarter
of them contained less CBD than shown on the label and
43 percent contained more THC than shown on the label.



Employees and CBD

• The DOT has taken the position that the presence of THC
reflects potential impairment regardless of its source and
issued guidance affirming its zero tolerance standard.

• The DOT directed medical review officers that they “cannot
accept an assertion of consumption or other use of a hemp
or other non-prescription marijuana-related product as a
basis for verifying a marijuana test negative.”



Employees and CBD

• When will testing become a factor?

• Pre-employment

• Reasonable suspicion.  Will CBD cause the same indicia as 
marijuana?

• Post-accident

• Random – either through CDL laws or employer policy



Employees and CBD

• The Americans with Disabilities Act and the 
Wisconsin Fair Employment Act

• Permit drug screens for the current use of illegal drugs by
applicants and, with reasonable suspicion, current
employees.



Employees and CBD

• The Americans with Disabilities Act and the Wisconsin Fair 
Employment Act

• Require employers to reasonably accommodate an employee’s
disability, unless such accommodation would constitute a direct
threat to others or constitute an undue hardship for the employer.

• Will an employer be required to accommodate an employee with a
disability by letting the employee use medical marijuana or CBD?



Employees and CBD

• The Wisconsin Fair Employment Act

• Prohibits employers from taking an adverse employment action based on an
employee’s use of legal products off of the employer’s premises during
nonworking hours, including prescribed products. Wis. Stat. s. 111.321.

• Since possession of CBD is legal in Wisconsin, can an employer prohibit
possession on an employer’s premises?

• Since possession of CBD is legal in Wisconsin, can an employer discipline an
employee for a positive THC result if the employee claims the result is from
legal off duty CBD usage?



Wage and Hour Changes

• Under the Fair Labor Standards Act, exempt employees 
are not entitled to overtime pay.

• To be an exempt employee, two tests must be satisfied:

• Salary

• Duties



Wage and Hour Changes

• The salary test has changed:

• The threshold has increased to $684 per week or $35,568 
per year.

• An employer can include non-discretionary bonuses to 
meet this threshold.



Wage and Hour Changes

• Under FLSA, non-exempt employees must be paid at a rate not less than
one-and-one-half times the “regular rate” at which they are employed for
any hours the employee works in excess of 40 hours in a work week.

• The “regular rate” is defined as “all remuneration for employment paid to,
or on behalf of, the employee,” subject to some exclusions.

• This includes hourly wage, shift differentials, on-call pay premiums, and
bonuses. These must be included in the “regular rate.”



Wage and Hour Changes

• On December 16, 2019, the Department of Labor
published a final rule that revised regulations related to the
“regular rate of pay,” which took effect on January 15, 2020.

• The new rule provides further clarification on which forms
of compensation must be included in the “regular rate of
pay,” and which forms of compensation may be provided by
an employer without including them in the “regular rate
of pay.”



Wage and Hour Changes

• Employers may offer the following forms of compensation to
employees without these being included in the “regular rate”:

• Cost of providing certain parking benefits, wellness programs, onsite
specialist treatment (like chiropractors, massage therapists, etc.), gym access
and fitness classes, employee discounts on retail goods and services, certain
tuition benefits (whether paid to an employee, an education provider, or a
student-loan program), and adoption assistance;

• Payments for unused paid leave;



Wage and Hour Changes

• Employers may offer the following forms of compensation to employees without 
these being included in the regular rate:

• Reimbursed expenses including cellphone plans, credentialing exam fees, organization 
membership dues, and travel, even if not incurred “solely” for the employer’s benefit;

• Certain sign-on bonuses and certain longevity bonuses;

• Cost of office coffee and snacks to employees as gifts;

• Discretionary bonuses;



Wage and Hour Changes

• Employers may offer the following forms of 
compensation to employees without these being 
included in the “regular rate”:

• Contributions to benefit plans for accident, unemployment, 
legal services, or other events that could cause future financial 
hardship or expense; and

• Meal breaks. 



Retention
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• Provide Support
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