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THE HIRING PROCESS 

 

I. Job Descriptions 

 

A. Establishing Job Standards. 

 

1. In general, employers have the right to choose selection criteria (job 

standards) for each position. 

 

2. Kinds of selection criteria: 

 

a. Specific criteria, such as job skills, experience, education, 

licenses, and certifications. 

 

b. Transferable criteria, such as problem-solving skills, analytical 

skills, budgeting skills, and experience. 

 

c. Personal criteria, such as values, goal setting, dependability, and 

honesty. 

 

3. Whenever selection criteria have a tendency to screen out minority 

candidates, they must be job-related and consistent with business 

necessity.  This means that the selection criteria must relate to the 

essential elements of the position. 

 

4. Application of non-job-related criteria may cause liability. 

 

B. Job Descriptions. 

 

1. Benefits of establishing job descriptions. 

 

a. They help in compliance with disability laws.  
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i. Qualified Individual with a Disability (QID).   

 

A QID is an individual with a disability who, with or 

without reasonable accommodation, can perform the 

essential functions of the position that the individual holds 

or desires. 

 

ii. Essential functions.   

 

The “essential functions” of any position include the 

“fundamental duties” of the position, and do not include 

“marginal functions.”  A job function may be considered 

essential for any of several reasons, including, but not 

limited to: 

 

• The position exists to perform the function; 

 

• A limited number of employees are available 

among whom the performance of the function can 

be distributed; or, 

 

• The function is highly specialized so that the 

incumbent is hired for his/her ability or expertise. 

 

b. They assist in complying with Wage and Hour laws.  A properly 

written job description may be evidence used in determining 

exempt/nonexempt status for overtime purposes. 

 

c. They establish an objective basis for recruiting, hiring, selection 

and compensation. 

 

d. They define the responsibilities of each employee within the 

organization (including reporting responsibilities). 

 

e. They provide a key tool for job performance evaluation. 

 

2. Elements of a good job description: 

 

a. Title and basic purpose of position; 

 

b. Essential job duties/other “marginal” job duties; 

 

c. Job status (exempt/nonexempt); 

 

d. Hours of work; 
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e. Location of work; 

 

f. Reporting relationships (including subordinates); 

 

g. Necessary skills, training, education, and experience; 

 

h. Essential responsibilities (e.g., decision making, financial, 

communication, supervisory); 

 

i. Production standards (if applicable); 

 

j. Equipment used (with emphasis on product, not process); 

 

k. Working conditions,(if unusual) (e.g., standing, lifting, working in 

confined area, overtime required, exposure to hazardous 

conditions, need to deal with cyclical business); and 

 

l. Date of most recent update 

 

3. Steps in developing job descriptions: 

 

a. Conduct job analysis: 

 

i. Gather information; 

 

ii. Interview and observe incumbent; and 

 

iii. Determine additional duties. 

 

b. Develop description; 

 

c. Review with incumbent employees (when possible); 

 

d. Obtain necessary approvals; and 

 

e. Conduct ongoing review and regular updates 

 

II. Job Applications 

 

The purpose of job applications is to gather relevant data needed for informed hiring 

decisions. Therefore, job descriptions should be tailored narrowly to elicit job-related 

information, and should avoid the inclusion of non-job-related or otherwise 

impermissible inquiries. 

 

A. What information is essential? 
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1. General personal data (name, address, telephone). 

 

2. Specific position applied for (have job descriptions available). 

 

3. Applicable knowledge and skills. 

 

4. Educational background. 

 

5. On-the-job training. 

 

6. Technical skills relevant to the position. 

 

7. Physical skills necessary to the position. 

 

8. Memberships or activities specifically related to the position. 

 

9. Previous work experience. 

 

10. References. 

 

11. Conviction record (or pending charges). 

 

12. Bondability (where relevant). 

 

13. Signed averment of truth. 

 

14. Equal Opportunity Statement. 

 

15. At-will language. 

 

16. Time limit on reviewing previously accepted applications. 

 

B. What kinds of questions are illegal?   

 

Questions directly or indirectly related to protected status (e.g. race, gender, age, 

disability, marital status, sexual orientation, religion, veteran status).  

Furthermore, “loaded” questions that tend to reveal minority or protected status 

(see also ERD pamphlet): 

 

1. Year of graduation from high school; 

 

2. Languages spoken (unless specifically job-related); 

 

3. Place of birth; 
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4. What organizations or clubs you belong to; 

 

5. Mr., Mrs., Miss, Ms.; 

 

6. Spouse’s name, occupation; 

 

7. Children?  Ages? 

 

8. What church you attend? 

 

9. With whom do you live? 

 

10. Have you ever been arrested?; and, 

 

11. Do you own a car?  (but not: Do you have reliable transportation?) 

 

C. Examples of illegal disability-related questions: 

 

1. What current or past medical problems may limit your ability to do this 

job? 

 

2. Have you ever suffered a work-related injury (or filed a worker’s 

compensation claim)? 

 

3. How many days were you sick last year, but not:  How many days you 

were absent? 

 

4. What medications are you currently taking? 

 

5. Have you ever been treated for drug abuse? 

 

 

D. Miscellaneous application details: 

 

1. I-9 (immigration/employment eligibility) information should not be 

elicited on application form. 

 

2. A resume/reference check release should be obtained. 

 

3. Where applicable, credit check authorization should be obtained (must be 

a separate form under Fair Credit Reporting Act). 
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III. Interviewing and Testing 

 

A. Interviewing. 

 

1. Interviewers should be limited to persons with substantive knowledge of 

job and/or general hiring experience or training. 

 

2. Interviewers should be properly trained in the following: 

 

a. Company hiring policies and procedures; 

 

b. Interviewing techniques; and 

 

c. EEO issues and requirements.   

 

3. Questions should be prepared in advance and asked uniformly.  Use a 

prepared form to ensure uniformity and to document it. 

 

4. Job descriptions should be made available for applicants to review. 

 

5. Disabled applicants must be accommodated during interviews. 

 

6. Questions must be job related and should be asked consistently of all 

candidates.  A few examples of legal questions. 

 

a. What positions are you applying for? 

 

b. What experience or skills do you have that would be important in 

this position? 

 

c. What relevant educational background or special training have you 

had? 

 

d. What technical skills do you have that would be relevant? 

 

e. What are your long-term plans?   

 

f. What professional organizations or other activities do you 

participate in that would be relevant to the position for which you 

are applying? 

 

g. Why did you leave your last job? 

 

h. What was your last supervisor like? 

 

i. What rate of pay are you seeking? 
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7. Avoid casual, personal, or open-ended questions. 

 

8. Control the interview and keep applicants on track. 

 

9. Make thorough notes and compare them with other interviewers.  All 

interviews should be well-documented. 

 

B. Tests, Medical Inquiries and Exams. 

 

1. Testing Do’s and Don’ts. 

 

a. Tests must generally be administered uniformly. 

 

b. Tests must be limited to job-related aptitudes and skills. 

 

c. Disabled applicants must be accommodated for testing. 

 

2. Pre-offer medical inquiries and tests are prohibited. 

 

a. Testing for the current use of illegal drugs is not prohibited. 

 

b. Physical agility tests are permitted if they are required uniformly 

and do not measure physical responses, like pulse or breathing. 

 

3. Psychological tests that measure aptitude, IQ, and common personality 

traits, such as honesty, are permitted.  Polygraph tests are generally 

prohibited. 

 

4. Questions about worker’s compensation history are considered medical 

inquiries (and therefore cannot be asked pre-offer). 

 

5. Employees who have received “bona fide” offers of employment may be 

required to take “entrance” (medical) examinations. 

 

6. Entrance exams may be unlimited in scope, but they may be used only for 

job-related purposes. 

 

7. Applicants subjected to illegal exams or inquiries may have an action for 

damages, even if they don’t have a disability. 

 

8. State law generally prohibits genetic testing and testing for HIV/AIDS. 

 

9. Information obtained through medical inquiries and exams must be kept 

totally confidential (and separate from general personnel file). 
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IV. Background Checks 
 

A. Purpose 
 

1. Background Checks are in some instances legally required.  For example:  
 

a. Care givers 
 

b. Bank/Credit Unions 
 

c. Teachers 
 

2. Distinguish Qualified Applicants. 
 

a. A background check is another tool to obtain information that will 

assist in determining which qualified applicant is better suited for 

the position. 
 

b. The information sought in a background check should be relevant 

to specific job-related considerations and priorities. 
 

3. Screen Potential Problem Employees 
 

a. Verification of Application Information 
 

i. Studies estimate that thirty to fifty percent of resumes and 

applications contain misrepresentations. 
 

ii. A 2016 survey from CareerBuilder.com founds that over 

sixty percent of employers use social networking sites to 

screen job candidates.  
 

The survey of more than 2,186 hiring managers revealed 

that sixty percent of employers used social networking sites 

to research candidates and forty-nine of employers rejected 

applicants based on what was uncovered on social 

networking sites. 
 

• Of those forty-nine percent: 
 

o Forty-six percent (46%) cited provocative or 

inappropriate photographs or information. 
 

o Forty-three percent (43%) cited content about 

drinking or using drugs. 
 

o Thirty-one percent (31%) cited bad-mouthing of 

previous employers, co-workers or clients. 
 

o Twenty-nine percent (29%) cited poor 

communication skills. 
 

o Thirty-three percent (33%) cited discriminatory 

comments. 
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b. Liability Avoidance 

 

i. Negligent Hiring  

 

• Miller v. Wal-Mart Stores, Inc., 219 Wis.2d 250 (1998) 

 

o The Wisconsin Supreme Court held that Wisconsin 

law recognized the tort of negligent hiring. 

 

o The elements of this tort are: 

 

- A duty of care on the part of the defendant.   

 

- A breach of that duty. 

 

- A causal connection between the  conduct and 

the injury.  

 

- An actual loss or damage as a result of the 

injury. 

 

ii. Health Insurance/Worker's Compensation Exposure 

 

iii. Automobile Insurance Premium Coverage 

 

B. Types of Background Checks 

 

1. Criminal Background 

 

a. The Department of Justice Division of Law Enforcement Services 

provided criminal background checks. 
 

http://www.doj.state.wi.us/dles/cib/background-check-criminal-

history-information 

 

b. Wisconsin Court System Circuit Court Access 
 

http://wcca.wicourts.gov/index.xsl 

 

2. Employment History 
 

3. Credit History 
 

4. Driving Record 
 

Wisconsin Department of Transportation 

http://www.dot.wisconsin.gov/drivers/records.htm 

 

http://wcca.wicourts.gov/index.xsl
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5. Sex Offender Registry 
 

The Wisconsin Sex Offender Registry is maintained by the Sex Offender 

Registration Program (SORP). The Sex Offender Registration and 

Community Notification law allows for the collection and dissemination 

of information related to certain sex offenders.  Information included in 

the Registry is available to the general public.  
 

http://doc.wi.gov/community-resources/offender-registry 
 

6. Licensure 
 

7. Patriot Act/Office of Foreign Asset and Control Watch List (OFAC) 
 

a. The Treasury Department, State Department and Commerce 

Department each maintain lists of companies and people that all 

U.S. citizens and companies are forbidden to do business with. The 

watch lists are frequently updated and contain thousands of names, 

hundreds of which are located in the United States.  Doing 

business with entities on the watch lists can result in large fines 

and other penalties, including loss of export privileges or prison.  
 

b. The Specially Designated Nationals (SDN) List is a publication of 

OFAC which lists individuals and organizations with whom United 

States citizens and permanent residents are prohibited from doing 

business. 
 

https://www.treasury.gov/resource-center/sanctions/SDN-

List/Pages/default.aspx 
 

C. Legal Restrictions. 
 

1. Arrest and Conviction Record 
 

a. Wisconsin (§111.321, Stats.) 
 

i. Wisconsin law permits employers to conduct criminal 

background checks, but prohibits employers from 

discrimination on the basis of arrest or conviction record. 
 

ii. The fact that an applicant has been arrested, without more, 

may not be the basis for making an adverse employment 

decision. 
 

• "Arrest record" is defined as "information indicating 

that an individual has been questioned, apprehended, 

taken into custody or detention, held for investigation, 

arrested, charged with, indicted or tried for any felony, 

misdemeanor or other offense pursuant to any law 

enforcement or military authority."  § 111.32(1) Stats. 

 

http://offender.doc.state.wi.us/public/
http://en.wikipedia.org/wiki/United_States_citizens
http://en.wikipedia.org/wiki/United_States_citizens
http://en.wikipedia.org/wiki/Permanent_residence_(United_States)
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• Under the Onalaska rule, an employment decision is 

not based on "arrest record" if an employer makes that 

decision on the basis of its own internal investigation 

and concludes that the employee in fact engaged in the 

conduct in question, which conduct the employer finds 

unsatisfactory.  City of Onalaska v. LIRC, 120 Wis. 2d 

363, 367, 354 N.W.2d 223 (Ct. App. 1984). 

 

iii. A pending criminal charge or conviction may generally 

serve as the basis for not hiring an applicant, but only if the 

nature of the charge or conviction is “substantially related” 

to the position in question. 

 

The "substantial relationship" test requires the employer to 

assess on a case-by-case basis whether the conviction is 

substantially related to the position. Issues to be considered 

in applying the "substantial relationship" test are: 

 

• Do the circumstances of the charge or conviction 

suggest a propensity to commit a similar offense? 

 

• Does the job provide a particular and significant 

opportunity for similar criminal behavior? 

 

• The circumstances that foster criminal activity: the 

opportunity for criminal behavior, the reaction to 

responsibility, or the character traits of the individual as 

revealed by the conviction. 

 

b. Federal Equal Employment Opportunities Commission ("EEOC") 
 

i. The EEOC has recently issued an extensive guidance 

regarding employer use of criminal background checks and 

concluded that an employer’s use of an individual’s 

criminal history in making employment decisions may, in 

some instances, violate the prohibition against employment 

discrimination under Title VII of the Civil Rights Act of 

1964. 
 

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm  
 

ii. It is possible that use of a conviction record under 

Wisconsin's "substantial relationship" test is permissible, 

but runs afoul of Title VII as enforced by the EEOC. 
 

iii. The EEOC Guidance suggests the following regarding 

employment applications: 

 

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
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“As a best practice, and consistent with applicable laws, the 

Commission recommends that employers not ask about 

convictions on job applications and that, if and when they 

make such inquiries, the inquiries be limited to convictions 

for which exclusion would be job related for the position in 

question and consistent with business necessity.”   

 

iv. An employer can violate Title VII with respect to protected 

classes in one of two ways: disparate treatment or disparate 

impact. 
 

• "A violation may occur when an employer treats 

criminal history information differently for different 

applicants or employees, based on their race or national 

origin (disparate treatment liability)." 

 

• "An employer’s neutral policy (e.g., excluding 

applicants from employment based on certain criminal 

conduct) may disproportionately impact some 

individuals protected under Title VII, and may violate 

the law if not job related and consistent with business 

necessity (disparate impact liability)." 

 

o "National data supports a finding that criminal 

record exclusions have a disparate impact based on 

race and national origin. The national data provides 

a basis for the Commission to investigate Title VII 

disparate impact charges challenging criminal 

record exclusions." 

 

o Two circumstances in which the EEOC believes 

employers will consistently meet the “job related 

and consistent with business necessity” defense are 

as follows: 

 

- The employer validates the criminal conduct 

exclusion for the position in question in light of 

the Uniform Guidelines on Employee Selection 

Procedures 

(http://www.uniformguidelines.com/uniformgui

delines.html); or,  

 

- The employer develops a targeted screen 

considering at least: 

 

✓ The nature of the crime;  

✓ The time elapsed; and, 

http://www.uniformguidelines.com/uniformguidelines.html
http://www.uniformguidelines.com/uniformguidelines.html
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✓ The nature of the job  

 

The employer’s policy then provides  an 

opportunity for an individualized assessment 

for those people identified by the screen, to 

determine if the policy as applied is job 

related  and consistent with business 

necessity.  Although Title VII does not 

require individualized assessment in all 

circumstances, the use of a screen that does 

not include individualized assessment is 

more likely to violate Title VII. 

 

c. An individualized assessment may include the following 

considerations: 

 

i. The facts or circumstances surrounding the offense or 

conduct; 

 

ii. The number of offenses for which the individual was 

convicted; 

 

iii. Older age at the time of conviction, or release from prison;  

 

iv. Evidence that the individual performed the same type of 

work, post-conviction, with the same or a different 

employer, with no known incidents of criminal conduct; 

 

v. The length and consistency of employment history before 

and after the offense or conduct;  

 

vi. Rehabilitation efforts, e.g., education or training; and, 

 

vii. Employment or character references and any other 

information regarding fitness  for the particular position; 

and 

 

viii. Whether the individual is bonded under a federal, state, or 

local bonding program. 

 

2. Credit History  

 

a. Fair Credit Reporting Act Considerations ("FCRA") 

 

i. If an employer conducts its own background check, there is 

no legal requirement that the employer notify individuals of 
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the fact that it may review and take action based upon an 

individual’s background profile.   

 

ii. If an employer hires an outside entity to perform a 

background investigation and that entity regularly conducts 

background checks such a search may qualify as a 

consumer report or an investigative consumer report that 

triggers FCRA. 

 

iii. FCRA requirements include: 

 

• A clear and conspicuous disclosure to the applicant 

before requesting the credit report, in a document 

consisting solely of that disclosure, that:  

 

o A consumer report may be obtained for 

employment purposes; and, 

 

o That the consumer has authorized in writing  the 

procurement of the report by the employer; and, 

 

o That before an adverse action is taken, the applicant 

or employee will be provided with a copy of the 

report, the address and phone of the credit bureau, 

and a copy of “A Summary of Consumers Rights” 

under the FCRA. 

 

• Before obtaining a credit report from a credit reporting 

agency, the employer must certify to the  credit 

reporting agency that: 

 

o The consumer has been informed that an credit 

report may be obtained for employment purposes;  

 

o The consumer has authorized the procurement of a 

credit report; 

 

o The consumer has been informed about the 

procedures to be taken in case an adverse action is 

to be taken based in whole or in part on the credit 

report; and,  

 

o The information being obtained will not be used in 

violation of any federal or state equal opportunity 

law or regulation. 
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• Before taking an “adverse action”, the employer must 

issue a statement advising the applicant that an adverse 

action may be taken based in whole or in part on the 

credit report obtained, and enclosing a copy of that 

report, a copy of a prescribed Summary of Rights 

issued by the Federal Trade Commission. 

 

• When the adverse action is taken, the employer must 

issue a notice which must include: 

 

o The name and address and telephone number of the 

credit bureau used; 

 

o A statement that the credit bureau was not 

responsible for taking the adverse action and 

therefore, cannot explain it; and, 

 

o A notice that the applicant or employee may dispute 

the accuracy or completeness of any information 

furnished by the credit bureau, and that the 

applicant or employee has the right to an additional 

free credit report if requested within 60 days of 

receipt of the Adverse Action Notice.   

 

3. State and Federal Discrimination Statutes 

 

a. State and federal statutes make it a discriminatory, prohibited act 

to refuse to hire an applicant because of the applicant's protected 

class status. 

 

b. When faced with a charge of discrimination in hiring, one of an 

employer’s best defenses is that it was not aware of the applicant’s 

protected class status.  Background checks often reveal personal 

information that discloses protected class status. When conducting 

background checks, an employer may also learn of such 

information.  In these instances, an employer can no longer 

contend that it had no knowledge of protected class information. 

 

c. Protected classifications applicable to employers include: 

 

i. Age 

ii. Race 

iii. Creed/Religion 

iv. Color 

v. Disability 

vi. Sex 
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vii. National origin 

viii. Ancestry 

ix. Pregnancy 

x. Genetic history 

xi. Sexual orientation 

xii. Arrest or conviction record 

xiii. Marital status 

 

 

4. Driving Records 
 

a. The Driver's Privacy Protection Act of 1994, governs the privacy 

and disclosure of personal information gathered by state 

Departments of Motor Vehicles and prohibits the disclosure of 

personal information contained in those records without the 

express consent of the person to whom such information applies. 

This statute applies to Departments of Motor Vehicles as well as 

other "authorized recipient[s] of personal information", and 

imposes record-keeping requirements on those "authorized 

recipients.” 
 

b. Wisconsin Department of Transportation statement: 
 

"The Federal Driver's Privacy Protection Act passed by Congress 

in 1994 and ruled constitutional by the U.S. Supreme Court in 

January of 2000 restricts access to Division of Motor Vehicle 

(DMV) records. The Act is intended to protect the privacy of 

personal information relating to driver licenses and instruction 

permits, vehicle titles and registrations and identification cards 

issued by motor vehicle departments. 
 

A Vehicle/Driver Record Information Request Form MV2896 

must be completed before information about a Wisconsin 

vehicle/driver record can be obtained. WisDOT will not provide 

most DMV records unless the records are obtained for one of the 

specific reasons listed on the Vehicle/Drivers Record Information 

Request Form. 
 

It is the responsibility of the requester, not the Division of Motor 

Vehicles, to determine eligibility. If the form is completed 

fraudulently, the requester may be assessed fines under the federal 

act." 
 

c. DPPA and Public Record Requests 

 

The Wisconsin Court of Appeals in New Richmond News v. City of 

New Richmond examined whether Wisconsin public records law 

requires police departments to disclose personal information of 

http://en.wikipedia.org/wiki/U.S._state
http://en.wikipedia.org/wiki/Department_of_Motor_Vehicles
http://www.dot.wisconsin.gov/drivers/forms/mv2896.pdf
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drivers involved in car accidents. 2016 Wisc. App. LEXIS 280  

 

i. Accident Reports 

 

Police are permitted under DPPA to release un-redacted 

copies of accident reports to people who request such 

reports under Wisconsin public records law.  

 

ii. Incident Reports 

 

Police departments are not required to release un-redacted 

incident reports when facing a public records request.  

 

5. Social Media 

 

a Right to Privacy 

 

i. Wisconsin recognizes an individual’s right to privacy. Wis. 

Stat. § 995.50.  An invasion of privacy includes, 

“(i)ntrusion upon the privacy of another of a nature highly 

offensive to a reasonable person, in a place that a 

reasonable person would consider private or in a manner 

which is actionable for trespass.”  Wis. Stat. § 995.50(2)(a). 

 

ii. Employers who access applicant information stored on 

social media sites should proceed with caution.  Generally, 

if an applicant uses social media and the applicant's profile 

is open to the public, then the applicant will not have a 

claim for invasion of privacy.  However, under no 

circumstances should an employer ever access an 

applicant’s information on a social media site through false 

pretenses. 

 

b. Employer Requiring Access to Passwords – Wis. Stat. §995.55 

 

i. On April 8, 2014, Wisconsin passed a law that places 

restrictions on employer’s ability to access personal social 

media accounts of candidates and employees.  

 

ii. A number of states around the country have passed similar 

legislation. The new law also applies to educational 

institutions and landlords.  

 

iii. The general aim of the law is to protect individual privacy 

rights in personal social media accounts such as Facebook, 

Twitter, and blogs. The law prohibits employers from: 
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• Requesting or requiring an employee or applicant, as a 

condition of employment, to disclose access 

information (e.g., passwords, usernames), to a personal 

social media account or to otherwise grant access to or 

allow observation of the account. 

 

• Terminating or otherwise discriminating against an 

employee because the employee: 

 

o Refused to provide the employer access to a 

personal social media account; or 

 

o Opposed the employ’s potential violation of the 

law, or filed a complaint or testified or assisted in 

an action against employer for such violation.  

 

• Refusing to hire an applicant because the applicant 

refused to provide access to a personal social media 

account.  

 

iii. The law does retain certain important rights for employers: 

 

• Employers may require access information in order to 

gain access to an electronic communications device 

(such as a computer or cell phone) supplied by or paid 

for by the employer. 

 

• Employers may require access to an account or service 

provided by the employer, obtained by the employee 

due to the employee’s employment or which is used for 

the employer’s business. Employers may discipline or 

discharge an employee for transferring the employer’s 

confidential or financial information to the employee’s 

personal social media account without the employer’s 

authorization. 

 

• Employers may require can employee to grant access to 

or allow observation of the employee’s personal 

Internet account if there is a reasonable belief that the 

employee has transferred confidential or financial 

information without authorization to the employee’s 

personal Internet account or has engaged in another 

work-related violation or misconduct, if there is a 

reasonable belief that activity on the employee’s 

personal Internet account relates to that misconduct or 
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violation. Employers are not permitted to require the 

disclosure of access information to the account in such 

cases. 

 

• Employers may comply with a duty to screen applicants 

for employment prior to hiring and may comply with a 

duty to retain employee communications that is 

established under state or federal law, rules or 

regulations. 

 

6. References 

 

a. Employers frequently only provide an employee's position and 

dates of service. 

 

b. Employers are protected from liability for giving a negative 

reference. 

 

i. Wisconsin has created a statutory safe haven for employers 

in giving negative references about a former employer.  

Wis. Stats. § 895.487. 

 

"An employer who, on the request of an employee or a 

prospective employer of the employee, provides a reference 

to that prospective employer is presumed to be acting in 

good faith and, unless lack of good faith is shown by clear 

and convincing evidence, is immune from all civil liability 

that may result from providing that reference.  The 

presumption of good faith under this subsection may be 

rebutted only upon a showing by clear and convincing 

evidence that the employer knowingly provided false 

information in the reference, that the employer made the 

reference maliciously or that the employer made the 

reference in violation of s. 111.322 [i.e., the reference was 

discriminatory].  

 

ii. Defamation law likewise carries protections for those 

giving negative references. 

 

• A communication is defamatory if it "tends to harm the 

reputation of another so as to lower him in the 

estimation of the community or deter third persons from 

associating or dealing with him."  Converters Equip. 

Corp. v. Condes Corp., 80 Wis. 2d 257, 262, 258 

N.W.2d 712 (1977) 
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o Truth is an absolute defense to defamation claims. 

Wozniak v. Local 1111 UE, 57 Wis. 2d 725, 732, 

205 N.W.2d 369 (1973). 

 

o An employer has a conditional privilege which 

includes the provision of letters of reference from 

former employers to prospective employers. 

 

"For instance, in Hett v. Ploetz, 20 Wis.2d 

55, 59-62, 121 N.W.2d 270 (1963), a 

defamatory letter of reference from an ex-

employer to a prospective employer was held 

to be entitled to a conditional privilege. We 

stated that the prospective employer has an 

interest in receiving information concerning 

the character and qualifications of the former 

employee, and the ex-employer has an 

interest in giving such information in good 

faith to insure that he may receive an honest 

evaluation when he hires new employees." 

Zinda v. Louisiana Pacific Corp., 149 Wis.2d 

913 (1989). 

 

iii. There are limitations on what an employer can ask of 

someone giving a reference for an applicant. 

 

• Questions should be job-related and should be asked 

consistently of all references 

 

• An employer cannot ask third parties what the employer 

could not ask the applicant directly.  For  example: 

 

o Questions directly or indirectly related to protected 

status:  

o Year of graduation from high school 

o Languages spoken (unless specifically job-related) 

o Place of birth 

o What organizations or clubs did the applicant 

belong to; 

o Mr., Mrs., Miss, Ms. 

o Spouse’s name, occupation 

o Children?  Ages? 

o What church does the applicant attend? 

o With whom does the applicant live? 

o Has the applicant ever been arrested? 
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o Does the applicant own a car?  (but not: Does the 

applicant have reliable transportation?) 

o Questions of a medical nature: 

 

✓ What current or past medical  problems 

limited the applicant's to do the job? 

✓ Did the applicant ever suffer a work-related 

injury or file a worker’s compensation 

claim? 

✓ How many days was the applicant sick last 

year?  (but not:  How many days was the 

applicant absent?) 

✓ What medications did the applicant take? 

✓ Was the applicant ever treated for drug 

abuse? 

 

D. Practical Considerations 

 

1. The background check process must be uniform with respect to which 

applicants undergo such a check and with respect to the nature of the 

check. 

 

2. Should an employer conducting its own background check notify the 

applicant that the employer is conducting a background check?   Should 

the employer have the applicant sign a consent form for the employer to 

conduct a background check? 

 

3. At what point in the hiring process should an employer conduct a 

background check? 

 

4. Why do employers check references that are given to the employer by the 

applicant? 

 

5. Is the breadth and depth of the background check directly related to the 

level of position within the company? 
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WAGE AND HOUR ISSUES 

 

I. PRIMARY SOURCES OF WAGE AND HOUR LAWS  

 

A. Federal Fair Labor Standards Act (“FLSA”).  Addresses minimum wage, 

overtime pay, equal pay, recordkeeping and child labor.  The United States 

Department of Labor is primarily responsible for the administration and 

enforcement of the law.  The DOL website is a good starting point for many 

issues.  http://www.dol.gov/dol/topic/wages/index.htm, 

 

B. Wisconsin Law.  Wisconsin also has statutes and regulations regarding many 

wage and hour issues including minimum wage, overtime, recordkeeping, child 

labor, payroll withholding, frequency of wage payments, wage deductions, 

garnishments.  The Wisconsin Department of Workforce Development Labor 

Standards website is a helpful resource. , 

http://dwd.wisconsin.gov/er/labor_standards_bureau/, 

 

C. Local Laws.  Municipalities may have certain laws and regulations concerning 

pay issues, but most of these issues are at the federal or state level. 

 

D. Which Law Applies?  Generally speaking, if several laws overlap on a topic, the 

law that provides the most protection or the greatest benefit to the employee will 

apply.   

 

II. OVERTIME ISSUES AND EXEMPT/NONEXEMPT STATUS  

 

A. Review of Overtime Basics. 

 

1. Under both state and federal law, covered employers must pay 

“non-exempt” employees overtime at a rate not less than one and one-half 

times the employee’s “regular rate of pay” for all hours worked in excess 

of 40 in a work week.   

 

a. Non-exempt employees may have more than one rate of pay, but 

this must be accounted for in determining overtime.  The default 

rule is that overtime compensation must be determined using a 

“blended rate.”  It is also possible to agree in advance that the 

employee will be paid overtime based on the rate of pay applicable 

for the job being performed when the overtime occurs. 

 

b. Non-exempt employee may be paid a salary, but if they are paid a 

salary, they will still be entitled to overtime.  Overtime will 

generally be calculated based on the regular rate for the employee 

determined by considering the number of hours actually worked 

during a work week and the amount of salary earned for the week. 
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c. There are some potential alternative forms of overtime payment for 

non-exempt employees, such as a fluctuating workweek method of 

payment or a belo plan. 

 

2. Employers are not required to pay overtime for hours in excess of 8 hours 

per day, or for work on Saturdays or Sundays, or holidays, although they 

may opt to do so.   

 

3. Employers and employees cannot enter into agreements to waive overtime 

obligations. 

 

4. Employers are not required to count PTO, vacation, sick leave, or holiday 

hour toward the 40 hour threshold in a work week.   

 

5. Private sector employers may not grant “compensatory time” in lieu of 

paying overtime, except in the same workweek in which the overtime was 

performed (hour for hour) or in the same pay period in which the overtime 

was performed (at time and one half). 

 

6. Employers may have overtime policies that are more generous than the 

federal and state laws require.   

 

B. Key Elements to the Overtime Exemptions. 

 

1. Wisconsin and federal law exempt certain employees from overtime 

requirements.  When determining whether an employee is exempt from 

overtime, employers must consider the impact of both Wisconsin and 

federal laws.   

 

2. In order to be deemed exempt from the overtime requirements, an 

employee must generally: 

 

a. Be paid on a salary basis; and  

 

b. Meet a duties test specific to a particular exemption recognized by 

law.   

 

3. Employers may not treat an employee as exempt simply because they pay 

the employee a salary.  

 

C. What Does it Mean to be paid on a Salary Basis? 

 

1. In order to be paid on a salary basis, an employee must receive a 

predetermined salary for any week in which the employees perform any 

work without reduction for quality or quantity of work.  The “salary test” 

threshold is $35,568 annually/$684 per week/$27.63 per hour. 
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2. An exempt employee must receive his or her full salary for any week in 

which he/she performs any work.  However, employers may dock an 

exempt employee’s salary if one of the following exceptions applies: 

 

a. The employee is absent for one or more full days for personal 

reasons, other than for sickness or disability (may use paid leave 

consistent with employer’s policies). 

 

b. The employee is absent for one or more full days for sickness or 

disability where the pay deduction is made in accordance with a 

plan or policy that provides compensation to the employee for such 

absences.   

 

i. The employer must have a bona fide plan or policy. 

 

ii. The employer can generally deduct for full days of pay 

before the employee qualifies under the plan or policy and 

after the employee exhausts his/her paid leave under the 

plan or policy. 

 

c. The employer imposes a penalty in good faith for infractions of 

major safety rules. 

 

d. The employer imposes, in good faith, an unpaid disciplinary 

suspension of one or more full days for infractions of certain 

workplace conduct rules. (Not poor performance). 

 

e. The employee takes leave under the Family and Medical Leave Act.  

 

f. The employee is absent the entire workweek and performs no work 

during an entire workweek. 

 

3. Pay deductions are not permitted for absences caused by the employer or 

by the operating requirements of the business. 

 

4. Pay deductions are not permitted for absences caused by jury duty, 

attendance as a witness or temporary military leave.  However, if an 

exempt employee performs no work in the work week due to jury duty, 

etc., then there is no requirement to pay the employee. 

 

5. Employers may make deductions from exempt employees leave banks, 

even hour-for-hour, without jeopardizing exempt status. 

 

6. Employers may prorate exempt employee pay for initial and terminal 

weeks of work. 
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7. Employers can deduct pay from an exempt employee’s final paycheck if 

the employee has used more time off than he/she has accrued, but only for 

full day absences. 

 

8. Employers may require exempt employees to work set schedules and track 

their work hours without jeopardizing exempt status.   

 

9. Certain employees can qualify for the overtime exemption without being 

paid on a salary basis, including physicians, lawyers and teachers, certain 

computer-related occupations, and outside sales and certain commission 

sales employees.   

 

10. Improper pay deductions. 

 

a. Improper deductions from exempt employee pay can result in loss 

of the exemption and create liability for back overtime if there is a 

determination that the employer did not intend to pay on a salary 

basis. 

 

b. Employers have a “window of correction” to reimburse for isolated 

or inadvertent improper deductions.  

 

c. Employers who have a clearly communicated policy prohibiting 

improper deductions may avoid liability losing exempt status if 

they have a policy that includes a complaint mechanism, 

reimburses employees for improper deductions and makes a good 

faith effort to comply with the salary basis rules in the future.  The 

Department of Labor has a model policy at: 

http://www.dol.gov/whd/regs/compliance/fairpay/modelPolicy_PF.

htm 

III. SELECTED OVERTIME EXEMPTIONS 

 

A. The Executive Exemption. 

 

1. To meet the executive exemption, the employee must meet the salary basis 

test; and 

 

2. The employee must meet the standard duties test: 

 

a. The employee’s primary duty must be managing the enterprise or 

managing a customarily recognized department or subdivision of 

the enterprise.   
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i. Primary duty means the main, major, or most important 

duty the employee performs determined on a case-by-case 

basis.  Generally, if the exempt duties are 50% or more of 

the employee’s duties, the primary duty standard is met. 

 

ii. A department or subdivision must be a permanent unit as 

opposed to a collection of employees assigned to a specific 

project on a temporary basis. 

 

b. The employee must customarily and regularly direct the work of 

two or more other full-time employees.  Customarily and regularly 

means at least once per workweek. 

 

c. The employee must have authority to hire or fire, or must have 

significant input on such decisions. 

 

3. Under Wisconsin’s law, the employee must also customarily and regularly 

exercise discretionary powers and must not devote more than 20% of their 

hours (40% in a retail or service establishment) in the workweek to tasks 

that are not directly and closely related to their exempt work. 

 

4. Work that is “directly and closely related” to exempt duties is also 

considered exempt work. 

 

5. Business owners who have a 20% equity ownership interest in an 

enterprise in which they are employed are exempt if they are “actively 

engaged in the management of the business.”  The minimum salary and 

salary basis rules do not apply to business owners. 

 

B. The Administrative Exemption. 

 

1. To meet the administrative exemption, the employee must meet the salary 

basis test; and 

 

2. The employee must meet the standard duties test: 

 

a. The employee’s primary duty must be the performance of office or 

non-manual work directly related to the management or general 

business operations of the employer or the employer’s customers.  

 

b. The employee’s primary duty must include the exercise of 

discretion and independent judgment on matters of significance. 

 

3. To determine whether duties relate to “the management or general 

business operations” of the employer, you must determine whether the 
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employee assists with running or servicing the business vs. producing or 

selling the business’s product. 

 

4. Under Wisconsin’s law, the employee must also customarily and regularly 

exercise discretionary powers and must not devote more than 20% of their 

hours (40% in a retail or service establishment) in the workweek to tasks 

that are not directly and closely related to their exempt work.    

 

5. Functions that are generally considered to fall within the administrative 

exemption are: 

 

a. Human resources 

 

b. Tax, accounting, finance 

 

c. Advertising and marketing 

 

d. Budgeting and auditing  

 

e. Insurance 

 

f. Quality control 

 

6. Examples of exercising discretion and independent judgment on matters of 

significance are formulating, affecting, interpreting, or implementing 

management policies or operating procedures, carrying out major 

assignments, having authority to commit the employer in matters that have 

significant financial impact, having authority to deviate from established 

policies, negotiating for the business on significant matters, providing 

expert advice to management, being involved in planning business 

objectives. 

 

7. The exercise of "discretion and independent judgment must be more than 

the use of skill in applying well-established techniques, procedures, or 

specific standards described in manuals or other sources." 
 

8. Specific examples of employees who likely meet the administrative 

exemption.   
 

a. Insurance claims adjusters generally will meet the administrative 

duty requirements if their duties include activities such as 

interviewing insureds, witnesses and physicians; inspecting 

property damage; reviewing factual information to prepare damage 

estimates; evaluating and making recommendations regarding 

coverage of claims; determining liability and total value of a claim; 

negotiating settlements; and making recommendations regarding 

litigation.   
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b. Financial services industry employees generally meet the 

administrative exemption if their work involves collecting and 

analyzing information regarding the customer’s income, assets, 

investments or debts; determining which financial products best 

meet the customer’s needs and financial circumstances; advising 

the customer regarding the advantages and disadvantages of 

different financial products; and marketing, servicing, or 

promoting the employer’s financial products.   
 

c. Project leaders assigned to complete major projects for the 

employer (such as purchasing, selling or closing all or part of the 

business, negotiating a real estate transaction or a collective 

bargaining agreement, or designing and implementing productivity 

improvements) generally meet the duties requirement for the 

administrative exemption even if the employee does not have 

direct supervisory responsibility over team members.   
 

d. An executive or administrative assistant to a business owner or 

senior executive of a large business generally meets the duties 

requirements for the administrative exemption if the employee, 

without specific instructions or prescribed procedures, has been 

delegated authority regarding matters of significance. 

 

e. Human Resource Managers who formulate, interpret or implement 

employment policies and management consultants who study the 

operations of a business and propose changes in organization 

generally meet the administrative exemption standard.   

 

f. Purchasing agents with authority to bind the company on 

significant purchases generally will be administratively exempt 

even if they must consult with top management officials when 

making a purchase commitment for raw materials in excess of the 

contemplated plant needs.   

 

g. Retail buyers who evaluate reports of competitive pricing in order 

to set the employer’s prices generally meet the duties requirements 

for the administrative exemption.   

 

9. Specific examples of employees who likely do not meet the administrative 

exemption duties test.   
 

a. Personnel clerks who screen applicants to obtain data regarding 

minimum qualifications.   
 

b. Inspectors conducting ordinary inspection of product along 

standardized lines involving well-established techniques and 

procedures will generally not be administratively exempt.   



29 © 2018 Boardman & Clark LLP 

 

c. Lumber graders who compare products within established 

standards are not administratively exempt. 
 

d. Comparison shoppers for retail establishments who report to 

buyers the prices at a competitor’s store are not administratively 

exempt.   
 

e. Public sector inspectors or investigators, such as fire prevention or 

safety, building or construction, health or sanitation, environmental 

or soil specialists and similar employees, generally do not meet the 

administrative exemption.   

 

C. The Learned Professional Exemption. 

 

1. To meet the learned professional exemption, the employee must meet the 

salary basis test; and 
 

2. The employee must meet the standard duties test: 

 

a. The employee’s primary duty must be the performance of work 

requiring advanced knowledge, defined as work which is 

predominantly intellectual in character and which includes work 

requiring the consistent exercise of discretion and judgment. 

 

b. Advanced knowledge must be in a "field of science or learning," as 

distinguished from the "mechanical arts or skilled trades." 

 

c. Advanced knowledge must be customarily acquired by a prolonged 

course of specialized intellectual instruction.  The threshold is 

generally assumed to be a 4-year undergraduate degree.  

 

d. Employees meeting the professional exemption must also 

customarily and regularly exercise discretion and judgment.  

 

e. Under Wisconsin law, the employee must not spend more than 

20% of their hours in a workweek on activities that are not an 

essential part of and necessarily incident to their exempt work. 

 

D. The Computer Employee Exemption. 

 

1. Under the federal law, to meet the computer employee exemption, the 

employee must meet the salary basis test; and  

 

2. Must be employed as a high level skilled worker in the computer field.  

Such positions may include systems analysts, computer programmers, 

software engineers, network administrators or managers, or other similarly 

skilled worker in the computer field performing exempt duties.   
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3. Primary duty must consist of: 

 

a. Application of systems analysis techniques and procedures, 

including consulting with users, to determine hardware, software 

or system functional specifications. 

 

b. Design, development, documentation, analysis, creation, testing or 

modification of computer systems or programs, including 

prototypes, based on and related to user or system design 

specifications. 

 

c. The design, documentation, testing, creation or modification of 

programs related to machine operating systems.  

 

d. A combination of i-iii, the performance of which requires the same 

level of skills. 

 

4. Computer manufacture and repair work is not exempt. 

 

5. Computer employees may qualify under the executive or administrative 

exemption as well.  
 

6. Under Wisconsin law, exempt computer employees must be paid at least 

$27.63 for all hours worked.   

 

V. COMPENSATORY TIME 

 

A. Availability 

 

1. In lieu of receiving overtime pay for hours worked in excess of forty hours 

worked in a workweek, non-exempt state and local government employees 

can receive compensatory time off. 

 

2. There must be an agreement prior to the performance of work either 

through a collective bargaining provision or other written understanding 

between an employee and the municipality as to the terms of the 

compensatory time arrangement. 

 

3. Compensatory time is calculated at a rate that is at least one-and-a-half 

times the number of overtime hours worked.  

 

4. Employees may accrue up to 240 hours of compensatory time. Law 

enforcement, fire protection, emergency response personnel, and 

employees engaged in seasonal activities may accrue up to 480 hours of 

compensatory time. 
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B. Use 

 

1. An employee who has accrued compensatory time and requested use of 

this compensatory time, shall be permitted to use such time off within a 

“reasonable period” after making the request, if such use does not “unduly 

disrupt” the operations of the agency. 

 

2. An employee has the right to use compensatory time earned and must not 

be coerced to accept more compensatory time than an employer can 

realistically and in good faith expect to be able to grant within a 

reasonable period of the employee’s request for use of such time. 

 

3. Whether a request to use compensatory time has been granted within a 

“reasonable period” will be determined by considering the customary 

work practices within the municipality based on the facts and 

circumstances in each case. Such practices include, but are not limited to: 

 

a.  the normal schedule of work;  

 

b. anticipated peak workloads based on past experience; 

 

c.  emergency requirements for staff and services, and  

 

d.  the availability of qualified substitute staff.  

 

4. Mere inconvenience to the employer is an insufficient basis for denial of a 

request for compensatory time off. 

 

5. Any denial of a request to use compensatory time must be made in good 

faith and because it would impose an unreasonable burden on the 

municipality’s ability to provide services of acceptable quality and 

quantity for the public during the time requested without the use of the 

employee's services.  

 

V. WHAT CONSTITUTES “HOURS WORKED”? 

 

A. General Definition of “Hours Worked”. 

 

1. “Hours worked” generally includes all time an employee is required to be 

on duty or on the employer’s premises or at a prescribed workplace and all 

times when an employee is “suffered or permitted” to work for the 

employer. Work off premises and performed must generally be 

compensated.  

 

2. If an employer suffers or permits an employee to work overtime hours, the 

employer must pay the overtime, even where the employee did not obtain 
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authorization to work overtime or worked overtime in violation of a 

directive.  It is the employer’s duty to manage work hours it wants and 

does not want worked.  

 

B. Waiting Time.   

 

1. On duty time an employee spends waiting on the job where waiting time is 

an integral part of the job is generally compensable work time. 

 

2. Periods during which the employee is completely relieved from duties and 

which are long enough to enable the employee to use the time effectively 

for his/her own purposes are not hours worked.  Employees are not 

effectively relieved from duties unless they are definitively told in advance 

that they may leave the job and that they will not have to commence work 

until a specified hour has arrived.  

 

C. Meal and Rest Periods. 

 

1. Employers in Wisconsin are not required to provide meal periods for 

employees over the age of 18 but are encouraged to do so.  

 

2. Under Wisconsin law, rest periods or breaks ranging up to 30 minutes in 

length are “hours worked” and must be paid.   

 

3. A meal period need not be paid time if it is at least 30 minutes in length 

and the employee is completely relieved of work duties.  In addition, the 

employee must be allowed to leave the premises in order to have a meal 

period treated as unpaid non-worked time.   

 

D. On-Call Time.   

 

1. An employee must be paid for on-call time if the employee is required to 

remain on-call and cannot use the time effectively for his or her own 

purposes.   

 

2. The fact that an employee must carry a paging device, stay within a 

geographic range, and be able to arrive at work within a specified period 

of time may, but does not necessarily mean, that the on-call time is 

compensable as hours worked.  Specific facts will determine whether the 

employee can nevertheless use the on-call time effectively for personal 

purposes.   

 

E. Training and Seminar Time.   

 

1. In order to be regarded as non-work time, meeting, training and/or seminar 

time must meet all of the following criteria:   
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a. Attendance must be outside of the employee’s regular working 

hours;  

 

b. Attendance must be truly voluntary;  

 

c. The course, lecture or meeting must not be directly related to the 

employee’s job; and  

 

d. The employee must not perform any productive work during such 

attendance.   

 

2. Where employees, on their own initiative, attend independent schooling 

after hours, the time is not hours worked for the employer even if the 

courses are related to their jobs and the employer pays the tuition.   

 

3. Time spent in introductory orientation and training, as well as time 

devoted to subsequent training in revised procedures, products, and 

processes will generally be compensable hours worked.  

 

F. Travel Time.   

 

1. Normal travel from home to work at the beginning of the day and from 

work to home at the end of the day (commute time) is not work time.   

 

2. Travel that occurs within an employee’s workday is always considered 

work time.  How does this apply to teleworking? 

 

3. When an employee takes a one-day assignment outside of the employee’s 

normal work location, all travel time is considered time worked. The 

employee’s normal commuting time may be deducted from the travel time 

on that day.   

 

4. Travel “away from the home community,” defined as travel that keeps the 

employee away from home overnight is work time under Wisconsin law.  

Under the federal law, this category of travel time need only be 

compensated when it cuts across the employee’s regular work day.  

 

5. Any work performed while traveling is considered work time.  An 

employee who is required to drive a vehicle is considered working while 

driving. If an employee is offered public transportation but requests 

permission to drive his or her personal vehicle instead, the employer may 

count as hours worked either the time spent driving or the time it would 

take to use public transportation.  
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G. Preparatory and Concluding Activities.   

 

1. Employees must be compensated for preparatory and concluding activities 

that are indispensable to the performance of their principle activities, even 

if such activities are performed outside an employee’s regularly scheduled 

work hours.   

 

2. Time spent changing clothing at the beginning or end of the work day or 

traveling to or from the work site (regular commute) is generally not 

considered hours worked that must be paid, unless it is required due to the 

particular nature of the job.   

 

3. If preparatory activities are required due to the nature of the job, (for 

example, employees must suit up with specific equipment or protective 

garments to work in a hazardous area before starting their principal job 

activities), then the time is likely compensable.   

 

4. In IBP, Inc. v. Alvarez, the United States Supreme Court held that time 

spent walking between changing and production areas after putting on 

necessary protective gear must be compensated.  

 

H. Special Considerations for Today’s Technological World. 

 

1. Time employees spend outside of normal work hours checking and 

responding to email and similar activities is generally compensable work 

time.   

 

2. “De minimus” amounts of time need not be counted as hours worked, but 

may not apply to PDA time. The de minimus rule excludes from work 

time insubstantial or insignificant period of time outside normal work 

hours but only where such time is seconds or a few minutes and where the 

failure to count such time is due to considerations justified by industrial 

realities. Other factors in determining whether time is de minimus are:   

 

a.  Practical difficulty of tracking the time 

 

b. The amount of overall time spent 

 

c. Whether the work performed on a regular basis 

 

3. Key is to establish clear expectations and require accurate recording of 

work time. 
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