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Upfront planning is essential for “public construction”
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As public entities, municipal-
owned electric utilities are
subject to Wisconsin’s public
bidding laws. While this is
not news to MEUW mem-
bers, today’s construction
environment — featuring
continually rising costs and
changing project timetables
due to equipment shortages
and contractor demand —
represents a good time to
revisit the nuts and bolts of
public construction.

Wis. Stat. §196.49 requires
municipal utilities to obtain
authorization from the Public
Service Commission of Wis-
consin (PSCW) before under-
taking construction projects
above utility-specific cost
thresholds (adjusted on May
1 of each even-numbered
year). In some limited in-
stances, PSCW staff may al-
low the procurement process
for certain pieces of critical
equipment to begin prior to
obtaining the required certifi-
cate of authority (CA).

Public bidding requirements
apply to public construction
projects that exceed an esti-
mated cost of $25,000 (Wis.
Stat. §62.15). The term
“public construction” means
improvements that require a
combination of materials,
supplies and labor — such as
erecting a building or struc-
ture; constructing a distribu-
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tion or collection system; or
installing a fixture.

Public construction does not
include contracts for con-
sulting, engineering, or legal
services; neither does it in-
clude maintenance, equip-
ment that will not become a
fixture, or inventory that is
not dedicated to a project.
With good planning, work-
ing with vendors for a public
construction project may
provide opportunities to
procure extra pieces of
equipment with long lead
times (such as transformers
and breakers) for “invent-
tory” that can be used later,
and which do not need to be
bid.

Exceptions to public bidding
requirements also include
work done directly by mu-
nicipal personnel or by an-
other utility or local govern-
ment, or repair or recon-
struction work that is neces-
sary to address a public
emergency, like a collapsed
water main or failed trans-
former. Work that requires
use of a patented article,
material or processes, in
whole or in part, may also be
done without following bid
requirements, if you furnish
the patented item at a rea-
sonable and stated price or
obtain consent prior to ad-
vertising.

If your project must go out
for bid, the statutes lay out
requirements for bid adver-
tising and bid opening. Ma-
jor projects typically require
assistance from an outside
engineering resource.

The main focus should be
on preparing the bid pack-
age. Some elements of the

bid package are required to
ensure completion of the
contract and payment of
subcontractors and materi-
als. These include bid bonds
and (for projects that exceed
$148,000 in cost) payment
and performance bonds with
sureties (Wis. Stat. §779.14
(1m)(d)). Some vendors will
push the envelope on the
requirements. Objections
from potential bidders must
be rejected and bid respons-
es without them should be
deemed incomplete.

Using a detailed pre-qualifi-
cation application can help
screen out potential re-
spondents that do not have
the experience, financial
wherewithal, equipment,
requisite training, or compe-
tence needed to successfully
complete your project.
While the statutes do allow
qualification at the time of
bid review, pre-qualification
allows for obtaining a wide
range of pertinent and confi-
dential information from the
vendor. This can be useful
because the law permits
municipal entities to exercise
reasonable discretion in
rejecting a low bidder as not
responsible or responsive.

The construction contract is
a critical part of the bid pro-
cess, establishing the duties
and relationship between the
owner and the contractor.
The engineer is not a party
to the construction contract
and is not bound by it. For
that reason, you should be
sure to have a separate con-
tract with your outside engi-
neering resource that is con-
sistent with the construction
contract and that clarifies

the scope of respective re-
sponsibilities of the engineer
and contractor. It is important
to ensure the two contracts
are appropriately intertwined.

Care must also be given to
include detailed plans and
specs. The contractor is enti-
tled to rely on these in prepar-
ing bids, and unclear or am-
biguous plans and specifica-
tions will inevitably cause
costly delays and change or-
ders down the road. Each con-
tract should also include pro-
visions for contractor perfor-
mance such as performance
standards and times; guaran-
tees and warranties; conse-
quences of delays; treatment
of nonconforming work; and
allowable retainage.

You should be prepared for
pushback. Even carefully
drafted contract forms may
be greeted by bid awardees
with requests for modifica-
tion, particularly when quali-
fied bidders are in short sup-
ply. Be sure to engage an at-
torney because negotiating
with bidders is not permitted.

Time and attention upfront to
preparing a comprehensive
bid package will go a long way
to ensuring project success. In
the end, there is no substitute
for good project management.
Stay informed, establish clear
expectations and communica-
tion protocols, address issues
promptly, and do whatever is
necessary to meet the goals of
your project. @
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