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Navigating lines of authority in municipal utility governance
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A municipality has several
options when deciding how
best to manage its municipal
electric utility. Under Wis-
consin law, a municipal elec-
tric utility may be managed
by a utility commission, the
board of public works, a
committee made up of
municipal officers, or the
village or city administrator.
Regardless of which option

a municipality has chosen,
successful utility governance
requires a good understand-
ing of laws governing munic-
ipal electric utilities and
applicable regulations of the
Public Service Commission
of Wisconsin (PSC). This is
in addition to a fair degree of
political dexterity and a com-
mitment to building trust
between the city council or
village board and the utility.

Wisconsin is one of the few
states that fully regulates its
municipal electric and water
utilities. While Wisconsin
municipalities have broad
powers to manage and con-
trol their property, finances,
rights of way, navigable wa-
ters and public services, these
powers are limited with re-
spect to municipal utilities
due to such regulation. Well
over a century ago, the Public
Utility Act, now encoded in
Chapter 196 of the Wiscon-
sin Statutes, gave municipali-
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ties monopoly power over
their utility service territo-
ries in return for ceding
regulatory authority to the
PSC (formerly known as the
“Railroad Commission™).
Regulation was intended to
create a buffer against the
bias inherent in local con-
trol and better ensure that
municipal utilities would be
run more like a business, for
the benefit of ratepayers —
the residents and businesses
of the community.

Unlike their counterparts in
many other states, therefore,
Wisconsin municipal utili-
ties cannot set their own
rates or establish their own
tariffs. They must adhere to
administrative rules and

A key feature of PSC regula-
tion is the protection of util-
ity funds and assets from
inappropriate use by other
departments of the munici-
pality — which is why a
bucket truck owned by the
electric utility cannot be
used by the water utility
without reasonable compen-
sation from the water utility
to the electric utility or why
the electric utility cannot
place its SCADA equipment
on the municipally-owned
water tower without paying
rent to the water utility.

The PSC may also impose
restrictions on the transfer
of excess utility revenues

to the municipality’s general
fund, particularly when
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income that can be used to
make local and school tax
equivalent (or “PILOT”)
payments; to enforce cus-
tomer service and consumer
protection rules; and to ob-
tain authorization before
beginning major utility con-
struction projects.
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state statute (sec. 66.0811,
Wis. Statutes), utility ac-
count balances are not auto-
matically available for use by
the municipality. This over-
sight function also means
that the responsibility of
setting adequate and equita-
ble rates resides with an

authority outside the local
government, allowing pru-
dent utility practice rather
than local politics to be the
primary driver.

For utilities governed by a
municipal utility commission
formed under sec. 66.0805
(1), Wis. Statutes, other re-
strictions hold. The general
authority to contract is re-
tained by the municipal gov-
erning body under statutory
home rule powers, but sec.
66.0805(1) provides for the
“non-partisan” management
of the utility by giving local
utility commissions responsi-
bility for the “entire charge
and management” of the util-
ity under the “general control
and supervision” of the gov-
erning body. This means that
utility commissions are grant-
ed semi-independent status
and may exercise its own
contracting authority as it
relates to utility business (e.g.,
the purchase of utility vehi-
cles and equipment or the
sale or rental of utility-related
property). Thus, while gov-
erning bodies can exercise
their supervisory role over the
utility commission by estab-
lishing general policies and
procedures through ordi-
nance, this supervisory role is
not intended to intrude into
the day-to-day operations of
the utility. Approval by the
governing body of certain
types of contracts may thus
be appropriate as long as such
approval does not unduly
interfere with the commis-
sion’s “charge and manage-
ment” of the utility. It is
therefore usually good prac-
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tice to align city and commis-
sion policies and practices
over human resources mat-
ters, purchasing, contracting,
and bidding.

The interplay between the
authority of utility commis-
sions and their governing
bodies is critical when it
comes to personnel issues. In
Schroeder v. City of Clinton-
ville (90 Wis. 2d 457 (1979)),
the Wisconsin Supreme
Court held that because sec.
66.0805(3), Wis. Statutes,
grants a utility commission
the authority to “fix the com-
pensation of subordinates as
necessary,” a city council
could not override a utility
employee wage increase ap-
proved by its utility commis-
sion. By extension, under
Schroeder, utility commis-
sions have authority to hire
utility employees without
being subject to more general
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municipal hiring restric-
tions such as wage caps.

The Schroeder case upholds
the principle that the specif-
ic authority granted to com-
missions under sec. 66.0805
(3), Wis. Statutes, super-
sedes the authority given to
governing bodies under
more general statutes that
may be in conflict. More
generally, the Court’s rea-
soning suggests that a utility
commission has discretion
to manage the utility and, so
long as it is acting within
the bounds of its authority
under the statute, the gov-
erning body may not revoke
the utility commission’s
action.

Because it is intended to be
run in a non-partisan man-
ner, the utility commission
form of governance may
facilitate operating the utili-
ty as a business enterprise
— better able to benefit
from continuity and exper-
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tise rather than be subject to
the dictates of electoral poli-
tics. This is why the com-
mission format generally
represents the best way of
operating a utility. Most
successful utility commis-
sions have long-serving
commissioners, with
knowledge and expertise of
the industry that has been
cultivated over many years.

This does not mean that
commissions are insulated
from political considera-
tions—governing bodies
retain their authority to
abolish a commission, as
well as the ability to exercise
their appointment authority
in accordance with local
ordinances. Hence, utility
commissioners, general
managers, and utility de-
partment heads are well
advised to maintain open
lines of communication
with their governing bodies
and do everything they

can to ensure that both are
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working toward a common
goal — which is the opera-
tion of the utility in a sound,
business-like manner for the
benefit of the community.

In municipalities that do not
have a utility commission
and, therefore, have retained
more control over utility op-
erations under sec. 66.0805
(6), Wis. Statutes, these same
principles hold.

Governing bodies should
remain well-informed about
utility operations and mind-
ful of the regulatory con-
straints imposed under state
law and PSC rules and regu-
lations in all aspects of utility
business, including in the use
of utility revenues. @
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