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SUMMARY

The American Public Power Association and the public power utilities that it represents believe that several of the Commission’s pole attachment proposals will not only fail to advance the purported goals of the Commission to expand broadband availability but will actually set them back.  In particular, APPA urges the Commission not to increase existing subsidies to the communications industry at the expense of electric consumers served by members of APPA.  Instead, consistent with congressional intent, public power utilities should have the flexibility to develop their specific rate methodologies based on local needs. Nor should the Commission undertake one-size-fits-all attachment practices and procedures that, in the name of expediency, could compromise the safety and reliability of critical electric facilities.  

The Commission’s proposal to amend the telecommunications rate formula to eliminate recovery of capital costs runs counter to congressional intent in adopting that formula.  As reflected in the language and legislative history of Section 224, Congress clearly intended that pole owners be entitled to recover their full costs from providers of telecommunications services, including cable operators, except to the limited extent that Section 224 on its face constrains such recovery.  Congress understood and intended that this would result in higher pole attachment fees than the cable rate formula would provide.  

Moreover, the Commission’s assumption that utility pole owners make their investment decisions based solely on their own core needs is incorrect.  First, for at least thirty years most public power utility distribution poles have had a minimum of three users – the electric utility, a telephone provider and a cable company.  It thus makes no sense to assume that, in making purchasing decisions, utilities do not anticipate the need to accommodate attachments by third-parties.  Further, the FCC’s assumption that all of these additional costs are somehow captured during the make-ready process ignores the fact that the make-ready process only imposes a cost if necessary to make a change to accommodate the new attachment.  Members of APPA uniformly confirm that, in making their purchasing decisions for new poles, their specifications include poles of a larger size and class than they would otherwise require in accommodating their own needs.  In every case, they consider the anticipated and potential uses of the poles by multiple third-party communications providers.  It would make no sense to do otherwise, given the prevalence of communications attachments on utility poles.  

APPA’s members and the communities they serve are highly supportive of the widespread availability of affordable cable, broadband and telecommunications services, and they work with providers of these services to ensure that the necessary infrastructure is available to meet their needs.  Contrary to the FCC’s assumption, it is precisely because public power utilities plan for third-party attachments, and believe that the poles are of equal value to all users, that the true costs of the pole need to be fully-allocated among all attaching entities, and this necessarily includes the capital costs of the pole.  

In addition, the record does not support the Commission’s assumption that lowering pole attachment rates would lead to faster deployment or greater adoption and use of broadband.  There are no empirical studies n the record that confirm the handful of anecdotal suggestions that pole costs significantly impact broadband business decisions.  In the experience of APPA’s members, pole attachment costs have not been identified as a cost that has deterred the provision of broadband networks.  Indeed, broadband competition is thriving in many communities served by public power utilities that apply a single, uniform, fully-allocated-cost-based attachment fee on all similar types of attachments. Furthermore, the entire premise of the Commission’s proposal rests upon the assumption that communications companies will either pass through any savings in pole attachment costs to their customers or offer additional services, but, in the absence of any requirement compelling such action, there is no reason to assume that this will actually occur.  Absent much more compelling evidence that there is a need for the proposed change, and that the change will actually appreciably bring about the desired result, the Commission should not adopt its proposal. 

APPA similarly questions the Commission’s assumption that existing processes related to pole access are not working.  Again, while the Commission provides anecdotal evidence of delays experienced by some cable and telecommunications providers, it has not presented any evidence of widespread, unreasonable delays in the pole attachment process.  It has been the experience of APPA’s member utilities that the existing localized processes work relatively smoothly, and that many of the delays that occur are caused by the attaching party or existing attaching entities that are slow in transferring their existing facilities.   The adoption of a mandatory timeline for the completion of pole attachment related work would divert utility resources from core utility activities.  This is particularly problematic for smaller utilities such as many municipal utilities.  As discussed below, the Commission’s proposals regarding the use of third-party contractors and other changes to the existing pole attachment process are similarly problematic for public power utilities, and should therefore not be adopted.
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The American Public Power Association (“APPA”), on behalf of the nation’s publicly-owned electric utilities, submits these comments in response to the Federal Communications Commission’s Further Notice of Proposed Rulemaking (“FNPRM”) in the above-captioned proceeding.  In this docket, the Commission seeks comment on numerous far-reaching proposals that are intended to make pole and conduit attachments as inexpensive and easy to obtain as possible.   The Commission suggests that these proposals will encourage broadband service providers to accelerate deployment of broadband facilities and lower their rates for broadband service, and that this, in turn, will cause consumers to increase their adoption and use of broadband service, especially in rural areas.  

APPA shares the Commission’s desire to accelerate the pace of broadband deployment, adoption, and use throughout the United States.  In fact, many members of APPA have been at the forefront of spurring broadband deployment, adoption, and use in their communities, as the Commission noted in its National Broadband Plan.  Unfortunately, however, APPA and its members believe that several of the Commission’s pole attachment proposals will not only fail to advance these goals but will actually set them back.  In particular, APPA urges the Commission not to increase existing subsidies to the communications industry at the expense of electric consumers.  Nor should the Commission undertake one-size-fits-all attachment practices and procedures that, in the name of expediency, could compromise the safety and reliability of critical electric facilities.

I.
INTEREST OF APPA

APPA is a national service organization that represents the interests of more than 2,000 publicly owned, not-for-profit electric utilities located in all states except Hawaii.  Many of these utilities were developed in communities left unserved as private-sector electric companies pursued more lucrative opportunities in larger population centers.  Residents of these communities banded together to create their own power systems, recognizing that electrification was critical to their economic development, educational opportunities, and quality of life.  Public power systems also emerged in several large cities – including Austin, Jacksonville, Los Angeles, Memphis, Nashville, San Antonio, Seattle and Tacoma – where residents believed that competition was necessary to obtain lower prices, higher quality of service, or both.  Currently, over 70 percent of APPA’s members serve communities with less than 10,000 residents, and approximately 45 million Americans receive their electricity from public power systems operated by municipalities, counties, authorities, states, and public utility districts, among others.  

In the FNPRM, the Commission recognizes that “the Commission does not have authority to regulate (and the proposed rules, thus, do not apply to) small utilities that are municipally or cooperatively owned.”
  That is so because 47 U.S.C. § 224 imposes federal pole attachment requirements only upon entities that meet the definition of “utility” in Section 224(a)(1), and the term “utility” is defined so as to exclude local governments, cooperatives, and railroads: 

The term “utility” means any person whose rates or charges are regulated by the Federal Government or State and who owns or controls poles, ducts, conduits or rights of way used, in whole or in part, for any wire communications.  Such term does not include any railroad, any person who is cooperatively organized, or any person owned by the federal government or any State.

Id. (emphasis added).  

Section 224(a)(3), in turn, defines “State” as “any State, territory, or possession of the United States, the District of Columbia, or any political subdivision, agency, or instrumentality thereof.”  

Despite this statutory exemption, APPA and its members have a significant interest in this proceeding.  First, in Chapter 6 of the National Broadband Plan, to which the FNPRM repeatedly refers, the Commission recommends that Congress amend Section 224 to establish a uniform national policy for all poles, ducts, conduits, and rights-of-way.  Noting that Section 224 currently exempts many of these facilities from federal regulation, the Commission recommends that Congress eliminate these exemptions.
  If Congress accepts this recommendation, it is likely to subject members of APPA to the requirements that the Commission adopts in this proceeding.  As a result, this may be the only opportunity that APPA and its members have to comment on the proposals in the FNPRM.  

Second, some states incorporate the federal pole attachment requirements by reference into state law.  For example, Colorado Revised Statute 38-5.5-108 provides:

No municipally owned utility shall request or receive from a telecommunications provider or a cable television provider, as defined in section 602(5) of the federal "Cable Communications Policy Act of 1984", in exchange for permission to attach telecommunications devices to poles, any payment in excess of the amount that would be authorized if the municipally owned utility were regulated pursuant to 47 U.S.C. sec. 224, as amended.

In various other states, public service or public utility commissions and courts look to the Commission’s rules and interpretations as guidance in filling gaps left by state or local requirements.  

Third, even where the federal pole attachment requirements are not binding, formally or otherwise, cable and telecommunications providers often point to the Commission rules as de facto benchmarks of reasonableness.  

For all of these reasons, the Commission’s actions in this proceeding could have a significant impact on APPA and its members.

II.
THE COMMISSION SHOULD NOT ADOPT ITS PROPOSED AMENDMENTS TO THE FORMULA FOR CALCULATING MAXIMUM TELECOMMICATIONS RATES

In the FNPRM, the FCC is proposing to leave the current cable rate formula as is and to amend the telecommunications rate formula to eliminate recovery of capital costs.  If the Commission adopted these proposals, it would effectively provide cable and telecommunications companies huge windfalls at the expense of electric ratepayers.  The Commission would not only violate Section 224, but also the cardinal principle of utility law that it is inappropriate to subsidize competitive services through revenues extracted from captive ratepayers.
  Furthermore, the Commission’s proposed measures are unlikely to have any appreciable impact on broadband deployment, adoption, or use.  If anything, they may well make matters worse in multiple ways.  

A.
Background of Federal Pole Attachment Requirements

Before turning to our analysis of the Commission’s proposals, we believe it important to review the background and history of the federal pole attachment rate rules, as seen through the eyes of electric ratepayers.  

Congress first addressed pole attachments in the Pole Attachment Act of 1978, which added Section 224 to the Communications Act.  The cable industry was then in its fledgling stage, and Congress believed that federal pole-attachment legislation was necessary to protect cable systems from rate gouging by investor-owned pole owners.   The new Section 224 did not provide cable operators a statutory right to make attachments to utility poles; it just set forth the principles that the Commission should apply in developing rules for determining the maximum rates that pole owners covered by Section 224 could charge when they voluntarily allowed cable systems onto their poles. 

At the same time, Congress had no similar concerns about consumer-owned poles – i.e., those managed by local governments and cooperatives.  Congress exempted these poles from Section 224, explaining its rationale as follows:  

… The committee considers the matter of CATV pole attachments to be essentially local in nature, and that the various state and local regulatory bodies which regulate other practices of telephone and electric utilities are better equipped to regulate CATV pole attachments.   Regulation should be vested with those persons or agencies most familiar with the local environment within which utilities and cable television systems operate.  It is only because such state or local regulation currently does not widely exist that federal supplemental regulation is justified.

… 

     Ultimately, CATV pole attachment rate-setting involves equity considerations. Decisions regarding the allocation of pole costs among users should reflect in some rough sense the ability of cable subscribers and the utilities' customers to pay for costs which are passed along to them. Another significant equity consideration is the relative importance of each of the respective services to the communities served. Considerations of equity should turn on the needs and interests of local constituents.  Given the fact that state public service commissions or local regulatory bodies are better attuned to these needs and interests than a federal agency, jurisdiction over CATV pole attachments should rest with non-federal officials.

     Because the pole rates charged by municipally owned and cooperative utilities are already subject to a decision making process based upon constituent needs and interests, § 1547, as reported, exempts these utilities from FCC regulation. Presently cooperative utilities charge the lowest pole rates to CATV pole users. CATV industry representatives indicate only a few instances where municipally owned utilities are charging unsatisfactorily high pole rental fees.  These rates presumably reflect what local authorities and managers of customer-owned cooperatives regard as equitable distribution of pole costs between utilities and cable television systems.

     As to municipally owned utilities, in many cases the same local entity – the city council – is responsible finally for granting CATV franchises, and setting pole rates and electric and CATV subscriber rates.  There are today approximately 2,228 local jurisdictions owning local public power systems.  Of these, about 2,112 have the authority to grant CATV franchises as well, and about half or 1,008 of these municipal power systems have granted cable franchises.  Thus these localities are in the best position to determine the respective responsibilities of pole users for the costs of erecting and maintaining these facilities.

Following the enactment of the Pole Attachment Act, the Commission developed what has come to be known as the “cable rate formula.”  In keeping with Congress’s intent to foster growth of the cable industry, this formula heavily subsidized cable attachments.   Under the formula, capital and operating costs of a pole are allocated among attaching entities solely by reference to the “usable space” on the pole, and the Commission assumes that a typical pole has a total of 37.5 feet, that 13.5 feet of this is usable space, and that a cable system uses one foot of the usable space.  For example, if there are only two attachers on the pole – a cable system and the electric utility that owns the pole – the Commission’s cable rate formula assigns 1/13.5 (7.4%) of the costs to the cable operator and 12.5/13.5 (92.6%) of the costs to the electric utility.   That is so even though the electric utility actually uses far less than 12.5 feet of the usable space, and even though both the cable system and the electric utility benefit from the remaining “unusable” support space and safety space on the pole.  

In 1996, Congress revisited Section 224 in the course of enacting the Telecommunications Act of 1996.  Seeking to foster robust competition in all communications markets, Congress expanded Section 224 to give not only cable systems, but also telecommunications carriers, both statutory attachment rights and ceiling-rate protection.  At the same time, recognizing that the cable rate formula was unfair to pole owners, Congress acted to mitigate some of this unfairness.  

By 1996, the cable industry was no longer a fledgling industry that needed special protection.
  Indeed, by 1992, cable operators had become so dominant in their markets, that Congress amended the Cable Act in numerous significant ways that year to curb the cable industry’s monopolistic practices.
  Nevertheless, in amending Section 224, Congress did not require the Commission to amend the cable rate formula to take this into account.  Instead, expecting cable operators to enter the telecommunications business in the near future, as they had often told Congress they planned to do, Congress did three things: (1) it prescribed a new full-cost based “telecommunications rate formula” for providers of telecommunications service;
 (2) it limited the protection of the cable rate formula to cable systems that “provide solely cable service,” and (3) it required cable systems to use the telecommunications rate formula when they became providers of telecommunications service.   Congress also reaffirmed and extended the exemption from federal pole attachment regulation for state and local governments, cooperatives, and railroads. 

More specifically, in amending Section 224, Congress recognized that the cable rate did not provide full compensation to utility pole owners and that therefore the new telecommunications rate should be based on a fully-allocated cost approach that recognizes the value of the common space to all users of the pole.  For example, the House Conference Report that accompanied the adoption of the Telecommunications Act of 1996 described the nature and purposes of the House’s proposed amendments to Section 224 as follows:   

Second, it amends section 224 to direct the Commission, no later than one year after the date of enactment of the Communications Act of 1995, to prescribe regulations for ensuring that utilities charge just and reasonable and nondiscriminatory rates for pole attachments to all providers of telecommunications services, including such attachments used by cable television systems to provide telecommunications services.

The new provision directs the Commission to regulate pole attachment rates based on a “fully allocated cost” formula.  In prescribing pole attachment rates, the Commission shall: (1) recognize that the entire pole, duct, conduit, or right-of-way other than the usable space is of equal benefit to all entities attaching to the pole and therefore apportion the cost of the space other than the usable space equally among all such attachments; (2) recognize that the usable space is of proportional benefit to all entities attaching to the pole, duct, conduit, or right-of-way and therefore apportion the cost of the usable space according to the percentage of usable space required for each entity; and (3) allow for reasonable terms and conditions relating to health, safety, and the provision of reliable utility service.

This new provision further provides that, to the extent that a company seeks pole attachment for a wire used solely to provide cable television services (as defined by section 602(6) of the Communications Act), that cable company will continue to pay the rate authorized under current law (as set forth in subparagraph (d)(1) of the 1978 Act). If, however, a cable television system also provides telecommunications services, then that company shall instead pay the pole attachment rate prescribed by the Commission pursuant to the fully allocated cost formula.

While the legislation that Congress ultimately adopted only contained an apportionment of two-thirds of the other than usable space, the law nevertheless reflected the House view that the telecommunications rate should more closely approximate a fully-allocated cost approach than is utilized in the cable rate. 

In 1998, the Commission ruled that, even though Congress expressly limited the cable rate formula to cable systems that “solely provide cable service,” such cable systems do not lose the benefit of that formula if they use their attachments to provide Internet access service as well as cable television service.
  From the standpoint of electric rate payers, this ruling was a triple blow:  it further entrenched the cable industry’s access to unneeded subsidies for cable television service, it expanded the subsidy to cover Internet access service, and it gave telecommunications carriers grounds for arguing that, to maintain a level playing field between the cable and telecommunications industries, the Commission should provide telecommunications similar subsidies.  

In 2007, the Commission launched this proceeding to address a broad range of complaints that it had received about its pole attachment rules.  In its Notice of Proposed Rulemaking, the Commission tentatively concluded that there was a “critical need to create even-handed treatment and incentives for broadband deployment” and that this need “warrant[s] the adoption of a uniform rate for all pole attachments used for broadband Internet access service.”
  The Commission also tentatively concluded that “the rate should be higher than the current cable rate, yet no greater than the telecommunications rate.”
  The basis for this conclusion was that the Commission was statutorily constrained from applying a lower rate for attachments by telecommunications service providers than the Section 224(e) telecom rate allowed.  Furthermore, the Commission recognized that by only accounting for the usable space on a pole, the cable rate implicitly provided a subsidy to cable operators at the expense of electric customers, and the Commission questioned whether such a rate should continue to be extended to cable services.

We seek comment on the extent to which the current cable rate formula, whose space factor does not include unusable space, results in a subsidized rate, and, if so, whether cable operators should continue to receive such subsidized pole attachment rate at the expense of electric consumers.  More importantly, we seek comment on whether cable operators should continue to qualify for the cable rate where they offer multiple services in addition to cable service.

Following the completion of the comment period but before the Commission issued its ruling Congress enacted the American Recovery and Reinvestment Act of 2009, which required the Commission to propose a National Broadband Plan to Congress within one year.  The Commission did so on March 17, 2010.  In the Plan, the Commission addressed pole attachments in Chapter 6.  With respect to pole attachment rates, the Commission stated (among other things):

     Different rates for virtually the same resource (space on a pole), based solely on the regulatory classification of the attaching provider, largely result from rate formulas established by Congress and the FCC under Section 224 of the Communications Act of 1934, as amended (“the Act”).  The rate structure is so arcane that, since the 1996 amendments to Section 224, there has been near-constant litigation about the applicability of “cable” or “telecommunications” rates to broadband, voice over Internet protocol and wireless services.

     To support the goal of broadband deployment, rates for pole attachments should be as low and as close to uniform as possible. The rate formula for cable providers articulated in Section 224(d) has been in place for 31 years and is “just and reasonable” and fully compensatory for utilities.  Through a rulemaking, the FCC should revisit its application of the telecommunications carrier rate formula to yield rates as close as possible to the cable rate in a way that is consistent with the Act.
 

In accordance with the recommendations in the National Broadband Plan, the Commission reopened this proceeding.  Now, however, the Commission no longer proposes to establish uniform rates that would be “higher than the current cable rate, yet no greater than the telecommunications rate.”  Rather, the Commission states in the FNPRM that: 

We decline to pursue the approach proposed by the Pole Attachment Notice for several reasons.  We believe that pursuing uniformity by increasing cable operators’ pole rental rates—potentially up to the level yielded by the current telecom formula—would come at the cost of increased broadband prices and reduced incentives for deployment.  Instead, by seeking to limit the distortions present in the current pole rental rates by reinterpreting the telecom rate to a lower level consistent with the Act, we expect to increase the availability of, and competition for, advanced services to anchor institutions and as middle-mile inputs to wireless services and other broadband services.

Specifically, the Commission proposes to revise the telecom rate formula by eliminating capital costs from the costs that are included in the calculation of a utility’s costs in providing unusable space on a pole under Section 224(e).  The Commission notes that while Section 224(e) requires a utility to apportion the cost of providing space on a pole, the law does not define “the cost of providing space.”  The Commission observes that this differs from the cable rate under Section 224(d), which specifies that the relevant costs of usable space as “the sum of the operating expenses and actual capital costs of the utility attributable to the entire pole.”  The Commission indicates that it initially implemented Section 224(e) by interpreting “cost” to include the same cost categories that it was using in the cable rate formula, relying on a fully-distributed cost approach, but that this has resulted in rate disparities between telecommunications and cable services and has impacted communications service providers’ investment decisions.
  

At the heart of the Commission’s proposal to eliminate capital costs from the telecommunications rate formula is the Commission’s assumption that “most, if not all, of the past investment in an existing pole would have been incurred regardless of the demand for attachments other than the owner’s attachments.”
  In a footnote, the Commission elaborates as follows on this remarkable statement:  

For one, we note that section 224 imposes no obligation on pole owners to anticipate the need to accommodate communications attachers when deploying poles.  At the same time, there is uncertainty surrounding future attachment demand, and therefore there is the risk that the additional cost of extra pole capacity installed in anticipation of additional demand would not be recovered, leading us to believe that such extra capacity typically would be not be installed in advance purely to accommodate possible telecommunications carrier or cable attachers.  It thus seems more likely that utilities would install poles based on an assessment of their own needs, and, to the extent that future attachments could not be accommodated on such poles, leave it to the new attacher to pay the cost of the new pole, to the extent that one is installed.  The pole attacher therefore likely causes none, or at most a minimal portion, of the cost of the available space on an existing pole used to satisfy the attachment demand. 
 

As discussed below, at least insofar as public power utilities are concerned, this statement could not be further from the truth.  

B.
The Commission’s Proposal to Eliminate Capital Costs from the Telecommunications Rate Formula Would Be Unlawful, Unwise, and Counterproductive

1.
Denying pole owners the ability to recover their capital costs would violate Section 224

At the outset, the FCC’s proposal to preclude pole owners from recovering their capital costs under the telecommunications rate formula runs counter to congressional intent in adopting that formula.  As reflected in the legislative history discussed above, and the actual statutory language of Section 224, Congress clearly intended that pole owners be entitled to recover their full costs from providers of telecommunications services, including cable operators, except to the limited extent that Section 224 on its face constrains such recovery.  Congress fully understood and intended that this would result in higher pole attachment fees than the cable rate formula would provide.  Congress expressly dealt with this by phasing in the higher rates over a five-year period.

2.
The Commission’s assumption that pole owners install poles only for their own purposes is incorrect as to members of APPA

As Congress has repeatedly recognized, federal pole attachment regulation is inappropriate and unnecessary for municipal and cooperative pole owners.  Among other things, these entities are the representatives of the consumers who not only own the poles but also benefit from the services provided over the facilities attached to these poles.  As a result, they have every incentive to apportion the costs of constructing and maintaining the pole attachments in an equitable manner among attaching entities.  Furthermore, attachers that are dissatisfied with the practices of municipal pole owners can readily appeal to the appropriate local decision-making bodies, which are better suited than the Commission to address what Congress has always considered an essentially local issue.  

In keeping with Congress’s intent, members of APPA have administered millions of pole attachments over the decades in accordance with their own rules and procedures or pursuant to applicable state requirements, and they have encountered relatively few disputes.  They generally make attachments available to all financially and technically qualified entities that seek access, including providers of Internet access service or dark fiber that may not currently have federal pole attachment rights.  As electric utilities, members of APPA are also well aware of their need to balance the interests of their electric ratepayers with the interests of consumers of communications services.  

In particular, members of APPA have treated their poles as resources for providers of all kinds.  Thus, the Commission’s suggestion that pole owners make their investment decisions based solely on their own core needs is unfounded and incorrect as to municipal electric utilities.  First, for at least the past thirty years, most municipal electric utility distribution poles have had a minimum of three users – the electric utility, the telephone provider and the cable company.  Indeed, the FCC’s own rules assume that, in non-urbanized areas, the average number of attaching entities is three, and in urbanized areas, the average number is five.
   It is thus illogical to assume that, in making purchasing decisions, utilities do not anticipate the need to accommodate attachments by third-parties.  Further, the FCC’s assumption that all of these additional costs are somehow captured during the make-ready process ignores the fact that the make-ready process only imposes a cost if necessary to make a change to accommodate the new attachment.  For example, if a utility purchases a pole with sufficient size for the 40 inch safety space that is necessary to accommodate communications attachments, no additional cost will be reflected in make-ready costs to the attaching party. 

Members of APPA also uniformly confirm that, in making their purchasing decisions for new poles, their specifications include poles of a larger size and class than they would otherwise require in accommodating their own needs.  Rather, in every case, they consider the anticipated and potential uses of the poles by multiple third-party communications providers.
  This includes maintaining a warehoused inventory of such poles for new installations and replacing poles damaged in storms and accidents.  Indeed, some of APPA’s members order their poles with pre-drilled bolt holes in the communications space in order to accommodate third-party communications attachments.    

The FCC’s assumption that utilities would install poles only tall enough to meet their own needs and leave it to new attachers to pay for replacement poles if their attachments could not be accommodated, suggests that utilities use no foresight in their operations about pole replacement and utility infrastructure.   Electric utilities plan and construct their networks to ensure long term reliability, and cost issues aside, the preference of utilities is not to unnecessarily expend time and resources constantly replacing and rearranging poles.  

Moreover, APPA’s members do not seek to impose unnecessary costs on communications providers by making them constantly install new larger poles.  APPA’s members and the communities that they serve are highly supportive of the widespread availability of affordable cable, broadband and telecommunications services, and work with these entities to ensure that the necessary infrastructure is available to meet their needs.  Contrary to the FCC’s assumption, it is precisely because municipal utilities assume the existence of third-party attachments, and believe that the poles are of equal value to all users, that the true costs of the pole need to be fully-allocated among all attaching entities, and this necessarily includes the capital costs of the pole.  

As a practical matter, the Commission’s proposal to preclude pole owners from recovering their capital costs would also be completely counterproductive.   Under such a rule, utilities would indeed have the incentive to purchase the smallest poles that would serve their own purposes, leaving it to attaching entities to pay for larger poles.  Of course, few potential attaching entities would be willing or able to incur such costs, and in the end, the Commission’s proposal would result in fewer and more expensive pole attachments than would occur in the absence of its proposal.  

In summary, APPA submits that the Commission’s proposal to eliminate capital costs from the telecommunications rate formula is a thoroughly bad idea.  To be sure, as the Commission noted in the National Broadband Plan, the courts have upheld the cable rate formula, in part on the ground that pole owners would have had to bear all of the costs of the poles in the absence of the cable attachments.
   That may or may not have been true of investor-owned utilities at the time that Congress passed the Pole Attachment Act, but it has never been true of public power utilities, and it is doubtful that is now true of investor-owned utilities today.  

The fact is that pole attachments are as essential to providers of communications services as they are to providers of electric services.  It is time for the Commission to recognize this and treat all attaching entities in an equitable manner.  The Commission should require all attaching entities to pay rates based on full cost recovery for pole owners.  Section 224(d) expressly allows the Commission to do this for cable systems, and, as discussed above, Section 224(e) contemplates this for telecommunications carriers.  This is precisely the approach that municipal utilities take.  Indeed many municipal utilities go one step further and extend access to providers of all kinds including broadband service and dark fiber providers – as long as they pay a fully-allocated share of the pole costs.  Such a uniform approach is not only equitable, but it also effectively eliminates any concerns about the distorting regulatory effects that pole attachment rates would have on the types of services offered.  

3.
Several other commission assumptions are also incorrect

The Commission’s rate proposal is also based on several other flawed and unsupported presumptions.  As an initial matter, the record does not support the Commission’s assumption that lowering pole attachment rates would lead to faster deployment or greater adoption and use of broadband.   Undoubtedly, many communications providers would prefer to have lower pole attachment rates, but that is not a sufficient reason to revise the pole attachment rate formulas at the expense of electric utilities and their consumers.  These same providers would also presumably prefer to pay lower prices for other costs inputs than they incur as part of their business.  

Apart from anecdotal statements, there have been no empirical studies submitted in the record that demonstrates that pole costs alone significantly impact broadband business decisions on a pervasive basis.  In the experience of APPA’s members, pole attachment costs have not been identified as a deterrent to the provision of broadband networks.  Indeed, broadband competition is thriving in many municipalities served by public power utilities that apply a single, uniform fully-allocated cost-based attachment fee on all providers.  Further, if the lower cable rate formula does actually allow for greater expansion of broadband to rural areas, then why haven’t cable operators who currently benefit from such lower rates done so to a greater degree?  The answer is that expansion into rural areas is not consistent with their overall current business plans, and has little if any thing to do with the rate for pole attachments. Moreover, while the Commission emphasizes the distorting impact that disparate pole attachment rates could potentially have on the business decisions of communications providers, its has not proposed to modify or reduce other costs that are attendant upon the provision of certain types of service.  For example, cable operators might make the business decision to avoid offering telecommunications or certain broadband services because doing so would subject them to universal service contribution requirements.  The FCC is not proposing to change or reduce universal service contribution requirements simply because they may impact the business decisions of communications providers.

Furthermore, the entire premise of the Commission’s proposal rests upon the assumption that communications companies will pass through any savings in pole attachment costs to their customers or offer additional services, but there is no requirement compelling such action.  Absent much more compelling evidence that there is a need for the proposed change, and that the change will actually appreciably bring about the desired result, the Commission should not adopt its proposal.  In particular, the Commission should not foster a massive transfer of revenues from captive electric rate payers to providers of communications services, particularly the major cable systems and telecommunications carriers.
  While the FNPRM purports to focus on facilitating broadband expansion, the proposed reduction in the telecommunications rate formula would apply to all attachments utilized for telecommunications, including new and existing analog phone lines attached purely for the provision of plain old telephone service. 

While APPA recognizes that communications companies and their customers are the Commission’s primary constituency, the Commission is charged with making communications policy in the public interest, which encompasses all of the public, including electric customers.  In particular, consumer owners of not-for-profit electric utilities should not be required to subsidize competitive for-profit services.    

4.
APPA’s affirmative suggestions

APPA supports the application of a single, uniform rate formula for all attachments of the same physical type and nature irrespective of the specific service being provided by the attachments.
  Consistent with congressional intent, public power utilities should have the flexibility to develop their specific rate methodologies based on local needs. The use of a single rate methodology for all attachments of the same kind irrespective of the particular service recognizes that all attachments of the same type are imposing essentially the same burden and costs on the poles, and that all such attachments are of relatively similar value to the various attaching entities. Further, a single rate formula for similar types of attachments provides for competitive parity among increasingly competitive services, as well as administrative efficiency.  
Any such rate formula must, however, be based on a fully allocated cost approach that recognizes that the common, nonusable space on a pole is of equal value to all users of the pole.  This approach is consistent with a Washington state court decision that not only held that the FCC’s pole attachment rate methodologies were inapplicable to municipal utilities, but also that they were not cost-based or reasonable.  In TCI Cablevision of Washington v. City of Seattle, No. 97-2-02395-5SEA, Superior Court (May 20, 1998) (appeal dismissed), the court found that a number of the assumptions and calculations contained in the federal pole rate methodologies are based solely on arbitrary political determinations aimed at ensuring a low rate for attaching entities.   The court in City of Seattle concluded that a municipal utility is not obligated to follow the presumptions built into the federal pole attachment rate formulae, but may instead adopt rates and methodologies that more accurately reflect the true value and cost of the use of its infrastructure.  Specifically, in City of Seattle, the court upheld the pole attachment rates established by City Light of Seattle, even though City Light did not follow the FCC’s formulas, treated all attaching providers the same, and rejected several of the FCC’s interpretations, including its approach of allocating the safety space solely to the electric utility. 
Consistent with the holding in City of Seattle, many municipal utilities employ a modified version of the FCC’s telecommunications rate formula for all wireline attachments that deviates from the FCC telecom rate formula in two key areas.  First, they include the 40-inch safety space as part of the non-usable, common space on a pole.  Second, they apportion all of the non-usable space on an equal, per capita basis, among all users of the pole, including the utility.

Unlike municipal utilities, however, the Commission is constrained by the limits of the federal statutory requirements of Section 224.  Any actions by the Commission have to be consistent with congressional intent, and as discussed above, Congress fully intended that there be two distinct pole attachment rates, and that the telecom rate should be higher.  Therefore if the Commission wants to harmonize attachment rates for broadband, the only solution that is consistent with existing law is to follow the initial NPRM proposal to apply the telecom rate to broadband and limit the application of the cable rate to cable systems that “solely provide cable services.” 

At the very least, the Commission should refrain from authorizing subsidies – at electric ratepayer expense – where no such subsidies are needed.  If cable or telecommunications carriers are currently providing broadband services through facilities using existing attachments, they should no longer be entitled to subsidized rates on such attachments. Nor should the Commission allow attaching entities to pocket the benefits of any subsidies that they may receive.  Rather, the Commission should require all recipients of pole attachment subsidies to pass them through, dollar-for-dollar, to new subscribers of broadband service – and to demonstrate that they are doing so.  That, after all, is the Commission’s stated goal for its current proposal to amend the pole attachment rules.    


5.
Any changes should be phased in and existing rates should be grandfathered.

Finally, at a minimum, any changes to the telecom rate formula along the lines proposed by the Commission should be phased in over a period of several years. Such an approach would be consistent with the manner in which the telecommunications rate formula was implemented, and would recognize that a change of the magnitude proposed by the Commission could have adverse consequences on existing budget and planning processes.  

Further, consistent with the initial implementation of the telecommunications rate, provisions in existing agreements related to rates should be grandfathered.  This is particularly important in view of the Commission’s proposal to retain the “sign and sue” rules, under which cable and telecommunications companies can enter into pole attachment agreements and then bring complaints to the FCC challenging the enforceability of specific provisions of such agreements.  The Commission’s rules should provide that rate provisions contained in pole attachment agreements that pre-date any new rules adopted by the FCC, may remain in effect throughout the life of the agreement, if such rates were permissible at the time of the adoption of the agreement.   

III.
A COMPREHENSIVE TIMELINE FOR ACCESS

The Commission is proposing to adopt a mandatory comprehensive timeline for utilities to complete the pole attachment application and review and make-ready process.  The FCC proposes a five stage process:  

Stage 1 - Survey:  45 Days.  A utility has 45 days to provide a written explanation of evidence and information for denying the request for reasons of lack of capacity, safety, reliability or engineering standards.  

Stage 2 - Estimate:  14 Days.  A utility must tender an estimate of its charges to perform any make-ready work within 14 days after completing the survey.  
Stage 3 - Acceptance:  14 Days.  An applicant would have 14 days to accept the tendered estimate. 
Stage 4 - Performance:  45 Days. Payment by the applicant would trigger a 45-day period for the completion of make-ready work.  
Stage 5 – Multiparty Coordination:  30 Days.  The fifth stage -- if needed – would provide time for any coordination and make-ready work required in the event that some existing attachers fail to move their facilities as directed by the utility.  

As an initial matter, APPA questions the Commission’s assumption that the existing processes are not working.  Again, while the Commission provides anecdotal evidence of delays experienced by some cable and telecommunications providers, it has not presented any evidence of widespread, unreasonable delays in the pole attachment process.  It has been the experience of APPA’s member utilities that the existing localized processes work relatively smoothly, and that many of the delays that occur are caused by the attaching party or existing attaching entities that are slow in transferring their existing facilities.   The adoption of a mandatory timeline for the completion of pole attachment related work would divert utility resources from core utility activities.  This is particularly problematic for smaller utilities such as many municipal utilities.
A.
The Proposed 45 Day Time Periods for the Completion of an Application and Engineering Review and Make-Ready Work Need to Be More Flexible

The proposed requirement on utilities to complete an application and engineering review within 45 days of receipt and to finalize make-ready work within 45 days of acceptance by the attaching applicant, would require some municipal utilities to hire more workers to be available to meet the increased demands.  Moreover, because the periods of high volume would likely be intermittent, the staffing to meet the occasional periods of high work would have to be absorbed by the utility throughout the year.  Further, even if outside contractors are utilized and paid for by attaching parties, the utility would still have to have sufficient staff on hand to review/inspect the work.  

At most, any mandatory time periods for the completion of a review and make ready-work, should only apply to routine requests for a limited number of attachments, as determined by the local utility.  Attachments involving a large number of poles, relative to the utilities size, or a substantial portion of the system, should be given additional time to review and perform make-ready.  Attaching entities (and the Commission) need to recognize that small to medium-sized projects for large investor-owned utilities may represent a large project for municipal utilities.  Any request that exceeds 50 poles or 5% of the owner’s poles should fall outside of the FCC’s prescribed timeframes.  Moreover, attaching entities with large projects should be obligated to contact the utility in advance, in order to give sufficient time for the parties to mutually coordinate work and staffing requirements for the project in a manner that avoids delays.  

The Commission’s rules also need to allow for seasonal variations that may significantly delay or slow down the review and make-ready processes.  For example, in some areas of the country severe winters or hurricane seasons make the proposed 45-day time periods for the completion of make-ready impractical.  In such areas, the utility should be able to identify the times of the year in which only small routine jobs or emergency activities are performed.   

B.
Often Delays from Existing Users Rearranging/Transferring Facilities Cause Delays in the Make-Ready Process.

APPA is concerned that the FCC’s proposed timeline for the completion of make-ready work does not adequately account for the delays in the make-ready process that are routinely caused by existing attachers not moving their facilities in a timely manner.  While the FCC suggests that utilities can use the pole attachment regulations to compel existing attachers to move within its prescribed time periods, the FCC’s analysis does not account for limitations in existing pole attachment agreements on the ability of the utility to require attaching entities to move or rearrange facilities in the manner and timeframe proposed by the FCC.  For example, in some instances, pole attachment agreements stipulate that the movement of existing facilities has to be in accordance with the attaching entity’s union labor agreement.  

At a minimum, if the Commission adopts rules requiring that existing attachments be transferred as part of necessary make-ready within a set period of time, the rules should provide that any enforcement action and liability be between the entity seeking the new attachment and the owner of the existing attachments.  The utility should not be pulled in to the middle of such a dispute if it has provided timely notice of the need for the existing facilities to be removed.  Similarly, the utility should not be put in the middle of ensuring payment of transfer costs between existing users and new attachers.  

C.
The Proposed Time Lines Should Not Apply to Access to Ducts and Conduits or Wireless Attachments. 

The Commission inquires as to whether it would be appropriate to apply the same or a similar timeline for processing of application requests for access and to complete make-ready work for attachments within ducts and conduits.  APPA firmly believes that it would be inappropriate to adopt any mandatory timeframes concerning access to ducts and conduits.  It often takes significantly longer to assess whether there is sufficient space and availability to accommodate attachments within utility duct and conduit systems than it takes to conduct such a review for aerial facilities.  Similarly, make-ready work for ducts and conduits tends to require significant time and resources in order to ensure the safety, security, and protection of the utility system that should be left to the individual utility’s judgment and not a one-size-fits-all rule.  In some instances, the utility’s clearance requirements mandated by their construction standards would not allow for the attachment of communications cables within existing duct banks without substantial retrofitting activity that would likely be cost and time prohibitive to the attaching entity.

The Commission should not apply a mandatory timeline for utilities to complete the pole attachment application review and make-ready process for wireless attachments.  As with ducts and conduits, wireless attachments located above electric facilities, involve unique safety, security and operational considerations that are not amenable to pre-determined, one-size-fits-all timeframes.  Among the other unique issues raised by wireless attachments are wind loading considerations which could require a structural analysis, design issues such as providing a power supply or equipment through the electric zone, and potential radio frequency issues/analysis.   Further, certain wireless facilities require significantly larger poles, and as such require additional make-ready time.  The rules should provide utilities with the flexibility to individually assess the availability for wireless attachments and complete necessary make-ready work on a timeframe that meets their specific operational and safety concerns. 

IV. 
USE OF OUTSIDE CONTRACTORS

The FCC proposes a number of changes to the existing rules that would allow attaching entities a great deal more authority to use contractors to perform everything from engineering assessments to communications make-ready work.  APPA strongly believes that the decision whether to allow the use of outside contractors and for what purposes, should first and foremost be a decision of the individual utility.   As the pole owner, the utility is ultimately accountable for what happens on and around its poles, and it therefore needs to be involved in the authorization and approval of all work performed on its poles, including the authorization of a contractor to perform make-ready work.  

Many of the same concerns that APPA discussed above regarding the application of inflexible one-size-fits-all timelines for engineering reviews and make-ready work are also implicated by standardized rules compelling utilities to utilize outside contractors. In many of the smaller communities served by public power utilities there is a dearth of qualified contractors to work in and around electric utility poles.  The Commission’s proposed rules would put municipal utilities in the untenable position of certifying work of contractors that may not be sufficiently qualified, thereby raising the risk of violating the National Electric Safety Code and state safety regulations for the work of third party contractors, as well as an increased risk of liability for serious personal injuries or property damages resulting from such work.  Moreover, some states require utilities to comply with stringent storm-hardening and other reliability standards.  Compelling utilities to allow the use of outside contractors to perform such work could expose utilities to liability for the violation of state regulations due to overloading and substandard work performed by contractors outside of the utilities’ control.
Accordingly, at a minimum, a utility should be able to specify the exact standards and qualifications of any contractors that can perform work on the pole.  These qualifications may include familiarity with the specific local system requirements.  Further, the utility must be able to have its own representative on site, at the expense of the attaching entity, during any work by an approved contractor.   In all instances the utility or its representative must be able to exercise final authority on all decisions that relate to a pole’s capacity, safety, or reliability.

In discussing the use of outside contractors to perform make-ready work the FCC does not reference the use of outside contractors for the relocation of existing facilities owned by third-parties.  As discussed above, in many instances pole attachment agreements with ILECs have conditions from labor agreements superimposed upon them that establish contractual limits on the relocation of ILEC facilities by non-union personnel. There are also liability issues that a contractor would have to assume if its work involved the relocation of existing facilities owned by a third-party. 

As with the pole owner, existing attachers should be allowed to participate in the supervision of the make-ready work if their facilities will be impacted. Further, such participation will allow for more efficient make-ready, and may provide an opportunity for future needs of the existing attachers to be incorporated into the make-ready -- thereby minimizing the need or extent of future make-ready work.  

In no event should the Commission’s rules authorize contractors to work among electric lines, except where the contractor is a qualified electrical worker and has special communications-equipment related training or skills that the utility cannot duplicate, such as work with wireless antennae equipment.  Moreover, even under such circumstances the utility must authorize or approve any such work before it is commenced, and be on hand to supervise the work.  

In all situations where a contractor is brought in, a utility must be able specifically require the attaching entities to indemnify the utility for the work of its contractors.  Further, in no event should any FCC rules regarding the use of outside contractors or work by attaching entities be allowed or construed as waiving, or in any way limiting, applicable sovereign immunity or state limitations on municipal liability for public power utilities.  

V.
PAYMENT FOR MAKE-READY WORK

APPA does not support the Commission’s proposal that attaching entities be allowed to pay for make-ready work in stages.  Municipal utilities typically require payment in advance for make-ready, particularly for larger projects.  First of all, in many states it is not permissible for local governmental entities, such as municipal utilities, to provide value to private entities without compensation or to make a loan to such entities.  Second, under municipal budget requirements, municipal utilities are often not permitted to perform work in advance of payment.  This is particularly true in the current environment of constrained municipal budgets.  

VI.
IMPROVING THE AVAILABILITY OF DATA

The FCC seeks comment on how it can improve the collection and availability of information regarding the location and availability of poles, ducts, conduits, and rights-of-way. As an initial matter, it is not clear what the purpose of such information is or whether the value of having it would outweigh the significant attendant costs of collecting it, and what the implications would be on security should having such data be made available.  APPA believes that, given the costs, security concerns and limited value, such a data collection requirement should not be imposed on smaller utilities, such as public power utilities.   Moreover, to be of any value the provision of such information would likely have to contain information on existing providers that such providers consider to be commercially sensitive for competitive reasons.  As the Commission is well aware, communications providers have been reluctant to provide any details on the specifics of their networks.  Utilities, particularly government owned utilities, should not be placed in the middle of any such disputes regarding the disclosure of such information. The Commission should not undertake duplicative efforts, but should instead focus its energy on requiring communications providers, over which it has direct authority, to provide better and more complete information on their broadband networks.  

VII.
IMPROVING THE ENFORCEMENT PROCESS

A.
Enforcement Should Primarily Be Limited to Injunctive Relief 

The Commission proposes to strengthen the enforcement process by amending its rules to provide for the award of compensatory damages where an unlawful denial or delay of access is established, or a rate, term, or condition is found to be unjust or unreasonable.  APPA opposes this proposal.  First, APPA submits that there is no record of widespread abuse by utilities that would warrant such a change in the rules.  Second, a finding of an unlawful denial or delay of access is likely to be highly subjective, as would the calculation of any damages caused by such a delay.  As such, the Commission’s enforcement authority should primarily focus on injunctive relief.  The award of damages beyond refunds or actual costs should be limited to significant violations undertaken in bad faith.   

Further, in order to bring a complaint, the rules should require an attacher to provide a pole owner with notice, during contract negotiations, of the terms it considers unreasonable or discriminatory, as well as supporting documentation if available.

B.
Unauthorized Attachments


Unauthorized attachments are a significant and persistent problem for many municipal utilities that raises serious safety and operational issues.  APPA believes that, in order to be an effective deterrent, any penalty for unauthorized attachments must carry a significant price that outweighs the risk of attempting to obtain an illegal free attachment.  It has been the experience of APPA’s members that if the unauthorized attachment penalty is not sufficiently high, communications carriers will simply treat the expense as an acceptable cost of doing business. APPA supports an unauthorized attachment penalty of $500 per pole, per year, plus interest for all unauthorized wireline pole attachments.  In assessing the penalty, it should make no difference whether the attaching entity has an agreement or not.  In recognition of the heightened safety and operational concerns surrounding wireless attachments, as well as the higher attachment fees for such attachments, there should be a significantly higher penalty for unauthorized wireless attachments. 

Attaching entities should also be required to maintain documentation of their attachments, including any transfers, so as to be able to verify that they have all requisite approvals throughout the life of the attachment.

Unauthorized attachment penalties should be self-policing under the terms of a pole attachment agreement or as an action for trespass for unauthorized attachments where there is no agreement.  Utilities should be able to require as part of an agreement the posting of a performance bond or letter of credit against which the utility can draw for violations of the unauthorized attachment provisions.  

VIII.
CONCLUSION

Based on all of the above, APPA, on behalf of the nation’s publicly-owned electric utilities, urges the Commission not to adopt its proposal to lower the telecommunications rate formula, as doing so will only serve to extend an existing subsidy to the communications industry at the expense of electric consumers.  To the contrary, the Commission should at long last revise the cable rate formula to provide for full cost recovery.  Nor should the Commission undertake one-size-fits-all attachment practices and procedures that could compromise the safety and reliability of critical electric facilities.  
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